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APPEAL AGAINST ENVIRONMENTAL AUTHORISATION, DATED 22/11/2020, 

FOR THE EXTENSION OF HOUMOED AVENUE, SUNNYDALE.  

 

Acronyms used in this appeal 
 
C&RR Comments and Responses Report 
CA / 
DEADP 

Competent Authority (in this instance the Department of Environmental Affairs & 
Development Planning) 

EA Environmental Authorisation 
EAP Environmental Assessment Practitioner 
EIA Environmental Impact Assessment 
BA Basic Assessment 
I&AP Interested and Affected Party 
HAE Houmoed Avenue Extension Phase 1  
NEAG Noordhoek Environmental Action Group 

NEMA The National Environmental Management Act, 1998 (Act 107 of 1998), as amended 
PAIA Public Access to Information Act 
PAJA Promotion of Administrative Justice Act, 2000 (Act 3 of 2000) 
PPP Public Participation Process 
TIA Traffic Impact Assessment 
VIA  Visual Impact Assessment (Specialist Study) 
CoO1 Comment of Objection, dated 25/8/17, prepared by AVDS Environmental Consultants 
CoO2 Comment of Objection, dated 3/6/2018, prepared by AVDS Environmental Consultants 
CoO3 Comment of Objection, dated 25/1/2019, prepared by AVDS Environmental Consultants 
CoO4 Comment of Objection, dated June 2019, prepared by NEAG 

 
 

Introduction and context of this appeal 

 

1. This appeal is submitted in terms of the 2014 National Appeal Regulations, 2014 (as 

amended) and accordingly the extension of the legislated period within which to submit 

the appeal as such was granted by the Appeals Authority by way of its letter dated 

14/1/2010 and which set the date of submission as being “before the end of the day on 

31 January 2020”. It is submitted in response and objection to the EA of approval of 

environmental application having DEA Ref. 16/3/3/1/A6/45/2027/19, dated 22/11/2019, 

for the HAE. The basis of most (but not all) of the information upon which the approval is 

founded is that generated during two BA processes, the first of which began in 2017 (but 

for which the actual application itself was ultimately terminated). This appeal requests 

that the Minister rescind entirely the decision of approval of the Holder’s preferred option 

for the HAE, for the reasons set out in this appeal document.  

 

2. AVDS Environmental Consultants have been appointed to prepare this appeal for, and in 

collaboration with, the appellants as they are listed under Annexure O. The appellants’ 
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reserve their individual rights under this appeal and in terms of any future legal recourse 

or action which they may wish to consider. 

 

3. The appellants share a common bond in so far as they seek to protect and conserve the 

environment and affected community from the harmful effects which will emanate as a 

result of the authorised HAE and which approved development cannot constitute 

sustainable development as such as envisaged under the NEMA, Section 2(4)(a). 

 

4. The author, Andre van der Spuy, of this appeal is a professional environmental 

consultant and conservation biologist with post-graduate qualifications in Environmental 

and Geographical Science and Conservation Biology. He has more than 25 years 

experience and has been involved from the start in the BA processes which have led up 

to the approval of the HAE. He is thus familiar with the applications’ course of events and 

the nature of the information provided in the BA processes; the management of the BA 

processes by the “EAP(s)”; and, the administration of the applications by the CA. He is 

accordingly well positioned to provide professional comment on the nature of such 

aspects in relation to the prescriptions under NEMA, and the normal and proper 

management and administration in terms thereof.   

 

5. It is confirmed that a copy of this appeal has been dispatched to all registered I&APs and 

the “applicant”. 

 

6. Unless specifically stated otherwise, every point of this appeal must be regarded as 

equally important and instrumental to its purpose. Accordingly, any omission, or assumed 

position, taken by the Minister, applicant or any other respondent, on any single point of 

this appeal in the administration thereof by the Minister, will amount to unfair and 

compromised administration of the appeal and will itself be grounds for further recourse. 

Failure to respond to any aspect of this appeal must be interpreted to amount to support 

of this appeal.   

 

7. The appellants have engaged meaningfully during the preceding BA processes, at all 

opportunities provided by the EAP, since the first public comment period of 2017 dealing 

with the proposal to build the HAE. During the course of the 2 distinct BA processes 

undertaken towards the approval of the HAE significant and material information and 

advice was served before the EAP(s), and the CA, so as to properly inform the final 

decision on the application and which information (and advice) had not been factored into 

the BA correctly, if at all. Considerable costs have been incurred by the appellants in the 

course of their previous engagements and efforts as I&APs and which are unjust given 

that the products of such costs should have anyway correctly been delivered by the 
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appointed EAP during its management of the BA processes. Contrary to the information 

given under Section 1 (page 23) of the EA by the CA, the mere provision of review and 

comment opportunities to I&APs and authorities falls far short of meeting “the minimum 

legal (public participation) requirements in terms of the EIA Regulations”. This appeal 

tracks the path of pertinent issues raised by the appellants during the BA processes and 

thus requires the provision of supporting annexures and some of which themselves 

amount to multiple-document records. Accordingly, and for practical purposes, this 

appeal will include only those supporting annexures that are relevant to this appeal.  

 

8. From the outset it was clear that those of “Chand” consultancy responsible for managing 

the applications (taken here to also include the first application which was terminated by 

the applicant) set out on a path towards a pre-determined EAP recommendation 

designed to influence the decision on the application in favour of approval of the HAE. 

The approach used by the EAP can broadly be summarised as being: 

 

 From before the launch of the first (2017) PPP the elimination of all reasonable and 

possible (i.e. competing) alternatives to the preferred HAE and instead the 

introduction of a minor deviation in small section of the route of the preferred 

Alternative 1. This minor deviation of the preferred Alternative 1 was then deemed to 

constitute the second and only development Alternative, “Alternative 2”. The minor 

deviation being quite obviously of a design convenient to the purposes and desires of 

the Applicant in so far as it did not compromise the main interest of the applicant 

significantly. 

 

 The required “No go” alternative was included as necessary but consistently 

downplayed and even ignored (such as in the some of the specialist and professional 

reports). It was never subjected to proper, comparative, unbiased and equal 

assessment of impacts since it would clearly (and knowingly by the EAP) have been 

shown to be the “best practical environmental option”. Ultimately it was abandoned 

on grounds of it being unreasonable and impractical according to the EAP – a view 

also used in the EA by the CA to justify its dismissal. 

 

 The (partial) impact assessment and/ or “consideration” of the Preferred Alternative 1 

and Alternative 2 was undertaken according to a sustained bias against the “No go” 

Alternative and ultimately this biased approach was also extended to the Preferred 

Alternative 1 over Alternative 2.  
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 The reliance on unsubstantiated and limited mitigation measures to ameliorate 

anticipated negative impacts to levels deemed “acceptable” by the EAP (and the 

DEADP in its approval) and over-emphasis of the effectiveness of recommended 

mitigation measures at the expense of rigorous assessment of potential impacts.    

 

The methods used by the “EAP(s)” to implement its HAE-favoured approach have 

included the calculated - 

 

o Selective use of facts and information; 

o Misinterpretation of information; 

o Speculative and unreasoned professional opinion (biased in favour of the 

applicant) presented as fact and thereafter relied upon; 

o Dismissal of critically important (professional) information and advice; 

o Procedural abuse; 

o Professed benefits of the HAE to the local community  

o Support of the CA in the furtherance of non-compliance with the EIA regulations. 

o Conclusions and recommendations made without any empirical evidence. 

 

These matters are substantiated further in this appeal. 

  

9. This appeal will show that the proclaimed need and desirability of the HAE, and which is 

the reasoned justification relied upon by the EA as well, is based upon selective and 

biased information prepared to suit the interests of the applicant alone and also upon 

misinterpretation of the results of the PPP and an assumed mandate of the applicant to 

make judgments on behalf of the local community in regard to their needs and desires. 

The authenticity of the need and desirability as it is stated in the EA is thus fundamentally 

flawed as this appeal will show. Objective analysis of the comments of the local 

community members and organizations (i.e. registered I&AP comments) reveals an 

overwhelming opposition to the HAE from all affected sectors of the local community. The 

subjective and incorrect reasoning of the submitted final BAR (August 2019) and the EA 

on these grounds is thus fundamentally flawed  

 

10. Review of the EA reveals that it is essentially a copy (directly to a substantial degree) of 

the reasoning, motivation and information (favouring the applicants’ interests in approval 

of the HAE) which is contained in the application. I&AP submitted information and 

professional advice is not afforded its proper effect by the CA in the application and the 

CA in its decision-making effectively dismisses it all in the same manner as the EAP had 

done. The EA (and thus the CA) severely prejudices its decision by even going so far as 
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to speak, and make commitments, on behalf of the applicant with the effect that the CA 

and the applicant appear to be one and the same entity in all aspects save name.    

 

11. During the BA processes the CA was provided with copies of all comments, information 

and specialist inputs submitted to the EAP in response to advertised comment periods, 

by the appellants in their then capacities as registered I&APs. The CA was therefore 

aware of all such submissions and their substantive contents during the decision-making 

process towards approval of the HAE. It  is therefore of grave concern to note that such 

substantial and critical information is nowhere referenced or considered in the EA of 

22/11/2019 while, on the contrary, the decision-maker has restricted itself to the 

consideration of only the (applicant-favoured) information provided in the final submitted 

BAR (August 2019) package.  

 

12. The applicant also interfered in the process by placing publically-funded advertisements 

and articles, in favour of the HAE, in local newspapers during the period of the BA 

processes so as to influence local opinion towards favouring the HAE proposal. Invariably 

misinformation about the project was presented in such placements and such an 

example of a media statement released by the applicant is given under Annexure P.  

 

13. The use of the terms “EAP”, “EAPs”, or “EAP(S)” in this appeal is used in a general sense 

to describe the entities involved in the management of the BA processes. Such use of 

these terms may not be strictly correct in some instances but they are used nonetheless 

to avoid the need to continuously qualify usage at each instance. The confusion is a 

consequence of the BA processes undertaken for the HAE and which ambiguously and  

extensively misused  these terms but, more importantly, also allowed the management of 

the BA processes to be undertaken simultaneously by non-compliant entities and 

persons who did not meet the requirements for “an” EAP as such are set out in the EIA 

Regulations.  

 

14. The approved HAE is intended to route from the existing and already functioning short 

section of Houmoed Road westwards to meet with Lekkerwater Road. The HAE will partly 

fall within an existing 10m wide road reserve but to which an additional 10m in width will 

now be added and which will fall within the environmentally-sensitive (“Core 1”) 

Sunnydale wetland and will directly and indirectly impact the functioning of the entire 

Noordhoek wetland thereby placing many fauna (some endangered) under pressure of 

extinction. The urban pressures on the wetland have drastically intensified since the 

existing road reserve was declared. As such, under current knowledge of ecological 

benefits, climate change and other environmental /developmental pressures, the Cape 

Peninsular “Far South” must retain this functioning wetland as it provides a range of 
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ecological services, supports critical biota and creates buffers for the affected local 

communities (especially those people living within the flood line in Masiphumelele) during 

the Anthropocene.  Below are some key aspects to be considered as context for this 

appeal: 

 

o The greater Noordhoek wetland system is one of the biggest and least modified 

wetland systems in the Cape Town Metropole (Harding 2019, Annexure A) and it 

delivers a significant and large financial benefit to the city1 by way of ecological 

services and which have not been accounted for in the decision taken on the 

HAE approval. It is estimated that the monetary value of these ecological 

services amount to R 9 400 000 per annum. Should the HAE be constructed 

there is a very high probability that this relatively intact wetland system could 

collapse functionally and ecologically and that it will then become a significant 

cost burden to the city in terms of inter alia ecosystem rectification, aquifer 

diminishment, health risks and illegal squatting. Furthermore, the significant 

ecological goods and services of the wetland system (benefits) will be lost to the 

community and the environment itself.  

 

o The Pick ‘n Pay reed bed is approximately 1.5km long by 200 meters wide which 

amounts to an area of approximately 30ha, and thus the value of the “ecological 

services” provided by just this section of the wetlands is estimated to have a 

value of R1 260 000 per annum. The larger Noordhoek wetlands (i.e. the 

northern section) is approximately 225 ha (1.5km x 1.5km) in extent and is 

accordingly calculated to deliver benefits equivalent to an estimated monetary 

value of R9 400 000.  In total the ecosystem services of the wetland are valued 

at, at least, R10 Million per annum1. 

 

o Furthermore, if the road is built only approximately 25% of natural undisturbed 

wetland will remain in the P&P section, pushing it further toward a state of 

collapse. 

 

o Numerous worldwide studies have shown that the main source of heavy metal 

(lead, zinc, chromium, aluminium, copper, platinum group elements) pollutants 

are vehicles and which are also responsible for particulates, grease, oil and 

rubber pollution.  When these find their way into a water body, there exists 

increased likelihood of collapse. The existing freshwater bodies and wetland 

 
1 De Groot et al. 2012. Global estimates of the value of ecosystems and their services in monetary units. Ecosystem Services 1, 50–61. 



 8 

habitat provide critical support for threatened fauna and will be severely 

compromised should the HAE go ahead. 

 

o Recent evidence shows that residents in Masiphumelele feel that “the city cares 

more about roads than about people”, (ref. 

https://www.groundup.org.za/article/masiphumeleles-wetlands-shackdwellers-

dread-winter/ ). 

 

Sustained Applicant-favoured bias of the “EAP(s)”; non-
compliant management of the application processes; and, 
pre-determined outcome of recommendation of approval of 
the application. 

 
15. Under EIA Regulations 13 it is stated that; 

 

“An EAP and a specialist, appointed in terms of regulation 12(1) or 12(2), must—  

(a) be independent;  

 

(b) have expertise in conducting environmental impact assessments or undertaking 

specialist work as required, including knowledge of the Act, these Regulations and any 

guidelines that have relevance to the proposed activity;  

 

(c) ensure compliance with these Regulations;  

 

(d) perform the work relating to the application in an objective manner, even if this 

results in views and findings that are not favourable to the application;  

 

(e) take into account, to the extent possible, the matters referred to in regulation 18 when 

preparing the application and any report, plan or document relating to the application; and  

 

(f) disclose to the proponent or applicant, registered interested and affected parties 

and the competent authority all material information in the possession of the EAP 

and, where applicable, the specialist, that reasonably has or may have the potential of 

influencing—  

 

(i) any decision to be taken with respect to the application by the competent 

authority in terms of these Regulations;  
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(ii) the objectivity of any report, plan or document to be prepared by the EAP or 

specialist, in terms of these Regulations for submission to the competent 

authority;” 

         (Bolding added)  

 

16. Given the above requirement it is expected that an appointed EAP must treat and 

manage the comments, inputs and expectations of registered I&APs in a manner equal to 

that of the applicant and without prejudice irrespective of whether such I&APs may be of 

views that are different, or in opposition, to those of the applicant. The EAP’s views on 

the application should be neutral until a final point of the BA process in which the EAP is 

required to provide his or her professional and objective opinion on whether the activity 

should be authorized and which opinion must be based upon a solely objective 

interpretation of “all material information in the possession of the EAP” and 

irrespective of the provider (including an I&AP, for instance) of such information. The 

EAPs in the HAE application have not acted in the manner prescribed under EIA 

Regulation 13 and have instead consistently acted in a manner which was significantly 

biased in favour of the applicant’s interests, as this appeal will show.  

 

17. During the two BA processes undertaken to arrive at the approval of the HAE consistent 

protest was lodged with, variously, the employees of Chand consultancy and also the 

officials of the CA against the non-compliant and applicant-favoured conduct, actions and 

management of those members of Chand who were involved in the management of the 

BA processes. It was pointed out in the respective objections that the subject persons 

(Sadia Chand) and entity (Chand consultancy) were involved in the management of the 

(first) BA process without the limits imposed by (inter alia) the required sworn oath to 

which the appointed EAP must subscribe. At no stage was any meaningful remedial 

action implemented by either the relevant employees of Chand consultancy (EAPs), or 

the officials of the CA, and instead the improper designations and associated 

management actions were vigorously defended.  

 

18. During the first BA process (which began in 2017) various entities were simultaneously 

given in the BA documentation and BARs of the time as being the “EAP” or “EAPs” – this 

included Ingrid Eggert, Sadia Chand and the company, Chand consultancy. However, 

critically, the BARs (except the final submitted version) emanating from the first BA 

process included a signed EAP’s oath by only Ingrid Eggert and no other. The effect of 

such is that the integrity of the work and PPP undertaken during the first BA process, and 

which was significantly managed and affected by various employees of Chand 

Consultants (such as Sadia Chand) other than Igrid Eggert was significantly 

compromised by such unmandated persons and Chand, the company. Furthermore, the 
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incorrect assumption variously employed by those managing the first BA process, and 

the CA, that Chand consultancy was also the EAP, is significant in that it thereafter 

effectively (but illegally) mandated any person employed by Chand to manage and  

influence the BA process and the outcomes that process. In this regard Sadia Chand’s 

unmandated influence was very significant and prejudicial to the rights of I&APs 

(including the now appellants). As evidence of the matter , the author’s email of 4/9/2018,  

point 1, (Annexure B) to Mr. A. van Boom of the CA is referred to in regard to its notice to 

the CA of the failure of Sadia Chand (described then as being the “Lead EAP” in the 

application) to have provided a sworn declaration. Subsequent email correspondence 

contained in Annexure B shows the extent to which Mr. Van Boom avoided and 

misrepresented the issue and others. The author surprisingly even found it necessary to 

correct Ayesha Hamdulay of the DEADP in regard to the fact that Chand consultancy, it 

not being an “individual” (the definition of “environmental assessment practitioner” given 

under NEMA, Section1 refers2), was not legally mandated to act as an EAP. It must also 

be considered that Chand is a profit-orientated company, solely owned and directed by 

Sadia Chand, and therefore it simply does not have the ability to act in the required 

“independent” manner given its business relationship with the applicant, its client, and  

from which it would have received remuneration for services rendered by its employees. 

Significantly, the (improper) designation of the company, “Chand”, as the EAP also 

potentially protected an individual, or individuals, from the repercussions of improper 

management of the BA process which they may have affected.    

 

19. Both the employees of Chand and the CA were advised by the author that the EIA 

Regulations specifically only mandate the appointment by the applicant of “an” (one) 

EAP. There is no reference or leeway granted for the appointment of more than a single 

appointed EAP to manage the BA process undertaken for any particular application. The 

designation of Sadia Chand as the “Lead EAP” and Ingrid Eggert as an “EAP” under the 

same application was non-compliant and confusing to I&APs. Contrary to this, both the 

first and second BA processes, which have informed the information upon which the HAE 

application has been approved, ultimately designated two EAPs (being Sadia Chand and 

Ingrid Eggert, both employees of Chand Consultants) to manage the respective BA 

processes.  

 
2 ““environmental assessment practitioner”, when used in Chapter 5, means the 

individual responsible for the planning, management, coordination or review of 

environmental impact assessments, strategic environmental assessments, environmental 

management programmes or any other appropriate environmental instruments 

introduced through regulations;” 
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20. Objection on these grounds levied to the CA (see for example Annexure B) resulted in no 

corrective action being taken nor any investigation such as would be determined under 

EIA Regulation 14.   

 

21. Recorded protests against management of the BA process by employees (Ingrid Eggert 

and Sadia Chand) of Chand consultancy also objected to the failure of the relevant BARs 

to have included the actual completed application form (as required under inter alia EIA 

Regulation 40(2) and 41(6)b)) and which would have allowed the objecting I&APs to have 

easily established who the official and only legitimate EAP was at that time. Both Sadia 

Chand and the officials of DEADP refused to acknowledge the non-compliance and 

instead advised that the application form was not required to be made available to I&APs 

(see Annexure B; email of 4/9/2018, point 3 and the response given in email 31/10/2018, 

point 10). The obstructive treatment of the CA is clearly evidenced. It is noteworthy that 

the submitted BAR (August 2019) upon which the HAE approval is based did indeed 

include the actual application form and which amounts to an acknowledgement that the 

protests around concerted efforts to restore the BA process to correct and proper 

management as the EIA Regulations envisage it were justified. Accordingly, and 

significantly, this appeal questions the independence and integrity of the CA in its 

administration of the HAE application. 

 

22. Protest against the improper appointment of a proper and legitimate EAP ultimately did 

have some influence (unacknowledged however by the EAPs and the CA) late in the first 

BA process to the extent that a signed application form was provided to the author but 

only after the submission of the final BAR (November 2018, from the first BA process). 

The CA was subsequently questioned as to why the standard Departmental application 

form had been amended to allow for the signature of both Ms. Chand and Ms. Eggert but 

no answer was given and the application was terminated. This belated provision of the 

application form to the author amounted to nothing more than a bureaucratic action 

designed to seemingly create the impression of the BA process having been managed in 

a NEMA-compliant manner, which it clearly had not been.   

 

23. These above matters are thoroughly recorded with evidenced examples of Applicant-

favoured bias in the CoO1 (Annexure C) and CoO2 (Annexure D3) and which documents 

were submitted to both the “EAPs” and the CA at the time. In a written comment (CoO3; 

 
3 Note that for any reference made in CoO2 to Appendix B, F or G the reader should 
refer to, respectively, Annexure D1, D2 or D3 of this appeal.  
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Annexure E4) to the CA on the submitted BAR of the first BA process relevant matters 

were brought to the attention to the DEADP by way of inter alia the following statement: 

 

“In our submissions CoO1 and CoO2 the clear Applicant-favoured bias of the so-called 

EAP and other Chand employees, as well as the respective BARs produced under their 

management, was extensively presented with suitable examples given as proof. It is 

noted with concern that despite this the conduct of the proclaimed EAPs and others, and 

the management of the BA process itself, has remained unchanged and that the FBAR is 

unaltered in its significant level of Applicant-favoured bias in its contents and findings;“ 

 

and furthermore,  

 

“It (was) averred that the FBAR and EAP(s) are fundamentally biased in favour of the 

Applicant’s interests and preferred Alternative 1. Therefore, the legislated rights of I&APs 

to have their own interests upheld, presented and attended to on an equal and fair basis, 

and without compromise, by the “EAP” has not been honoured by the “EAP”.” 

 

24. Objection to the biased (applicant-favoured) management and interpretation of matters in 

the second BA process is recorded in inter alia the NEAG comment (dated June 2019, 

Annexure F), point 1, and the completely unsubstantiated reasons for withdrawing the 

first application after its submission are rightly questioned.  

 

25. It is therefore clear that a long-standing and substantiated trail exists of recorded protests 

against the persons and entities variously referred to as EAPs in the processes used to 

gather and prepare the information contained in the BAR (August 2019) that was used to 

determine the approval of the HAE application exists. The protests extended to the failure 

of the CA to rectify the subject complaints of non-compliance. The fact that the EA makes 

meaningful and extensive reference to the information generated under the first BA 

process, and bases much of its reasoning for approval thereon, means that the protests 

in regard to that first BA process remain valid and of material importance to the final 

outcome of the second BA process and the resultant EA.   

 

26. EIA Regulations 13(1)(a), (b), (c) and (d), which require that the EAP conduct him/ herself 

in an independent, objective and expert manner while ensuring uncompromised 

compliance with the EIA Regulations, were accordingly violated by the EAP(s). EIA 

Regulation 12(3)(a) was consequently not complied with. It is submitted that the 

 
4 Note that for any reference made in CoO3 to Annexure 1, 2, 3 or 4 the reader should 
refer to, respectively, Annexure D2, E1, D1 or E2 of this appeal.  
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confusing and interchangeable manner in which various persons and the company of 

Chand managed the BA processes facilitated a suitable platform for management of the 

BA processes in an applicant-favoured manner.  

 

27. As a consequence of the EAP(s) significant Applicant-favoured bias, the results and 

findings of the BARs were likewise unfairly favoured in the interests of the Applicant, and 

against I&APs who had stated their objection to the proposed HAE and their preference 

for the “No go” development option 

 

28. EIA Regulation 31(2)(n) states that: 

 

“An environmental impact assessment report must contain all information that is 

necessary for the competent authority to consider the application and to reach a decision 

contemplated in regulation 35, and must include…a reasoned opinion as to whether the 

activity should or should not be authorised, and if the opinion is that it should be 

authorised, any conditions that should be made in respect of that authorization;”  

 

(Underlining added) 

 

29. As an example of Applicant-favoured bias by the EAP(s) (which the CA was aware of via 

its documentation in our previous CoO1 and CoO2 (respectively, Annexures C and D) 

and which were provided to the CA at the time of origin), it is pointed out that the so-

called EAP(s) already in the very first BAR (July 2017) recommended that the application 

be approved even though: 

 

(i) proper public participation had not even been undertaken at 

that stage, and  

 

(ii) significant information was known to be outstanding at that 

stage (for instance, the faunal specialist report had not been 

completed and associated potential impact ratings were 

unknown).  

 

Importantly, the EAPs (whoever that was) recorded opinion was not made conditional 

upon outstanding factors and information being supportive, as would reasonably be 

expected as a bare minimum for making such a prejudicial and premature finding. Since 

the EIA Regulations require the EAP to provide a reasoned opinion as to whether or not 

the application should be approved it is clear that the “EAP” therefore based its 
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recommendation upon reasons not in accordance with the prescripts of the EIA 

Regulations.   

 

30. From the above point it was thus evident from the earliest stage of the application’s BA 

process that it was being managed towards a pre-determined outcome of recommended 

approval by the EAP(s). This unethical and illegal approach remained stubbornly 

unaltered during the entire course of both BA processes, despite the well-documented 

objections from various affected parties, including the author on behalf of I&APs. At the 

same time the CA at no stage intervened to restore the required independence despite 

having been made aware, on an ongoing basis, of the concerns of objectors regarding 

the applicant favoured-bias of the EAP(s). Point 70 of CoO2 (Annexure D) has relevance 

and reads as follows: 

 

“As the EAP, and those other parties involved in managing this application, have failed to 

heed the serious matters raised in our 25 August 2017 submission and have instead 

pursued the same Applicant-favoured approach to managing the EIA process this 

submission will also be sent to the Competent Authority in order to bring the matter to its 

attention for correct administration”. 

(Underlining added) 

  

31. Another serious matter of misleading management and dishonesty by the EAP was 

brought to the attention of Mr. E. Van Boom of DEADP (per email of 14/11/2018, 

Annexure B) where the proclaimed EAP, Ingrid Eggert, had acted fraudulently by making 

a sworn statement in the 2nd Revised Draft BAR (page 103) “that all the comments and 

inputs from stakeholders and I&APs have been included in this Report;” and that she was 

 “aware that a false declaration is an offence in terms of Regulation 48 of the EIA 

Regulations, 2014 (as amended)”. It is a confirmed fact that the original comments of 

I&APs were NOT included in the 2nd Revised Draft BAR and it was pointed out therefore 

that the subsequent claim made by the CA - that the application was “procedurally fair” 

(per email of 31/10/2018, Annexure B) - was substantially incorrect and the CA’s 

condonation of such illegal actions thus rendered it complicit in them. 

 

32. The question of biased management of the application(s) by the EAP(s), and specifically 

Sadia Chand, is brought into focus under Annexure G of this appeal which is a legal 

opinion commissioned by appellant NEAG and which draws attention to, and provides 

legal support and justification for NEAG’s view (a view to which all the appellants 

represented herein subscribe) that there exists a reasonable apprehension of bias as a 

result of a potential conflict of interest on the part of the Sadia Chand. This opinion stands 

in contrast to the EAPs response (as seen in the C&RR, page 104, attached to the 
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submitted BAR of August 2019) that: “The EAP fully meets the requirement of 

independence as included in the EIA regulations. The EAP does not stand to benefit from 

the project in any way other than fair remuneration for conducting the legislated 

environmental processes. The EAP has no interest in approval being granted for this 

project. Hence, there is no need for applicant favoured bias as suggested by the 

commenting party and the comment is unjustified.”  

 

33. It furthermore highlights an apparent conflict of interest that exists in regard to Sadia 

Chand’s interests as a Director of both “Chand” consultancy and the main contractor, 

Martin & East, involved in the roadworks to which the HAE is regarded by the EAP (and 

the CA) as being an important part of. Importantly, the opinion points out that the mere 

“apprehension” of bias on the part of the EAP is sufficient cause upon which to base a 

judicial review on the matter and other matters attendant to it. 

 

34. The legal opinion then, on behalf of NEAG, “… submits that the EIA does not meet the 

requirements for a lawful and procedurally fair process in terms of NEMA read with the 

abovementioned legal framework and reserves its rights to take the decision of the CA on 

review, in which event it will claim a punitive costs order.”    

 

35. In view of the compelling evidence and circumstances referenced above, the Minister is 

advised to rescind the EA of approval entirely in the interests of restorative justice, and 

the furtherance of proper administration and sustainable development and for the general 

public good. 

 

Misrepresented and unproven “Need and Desire” for the 

authorized HAE. 

 

36. Appendix 1, point 2, of the 2014 EIA Regulations advises that; 

 

 “(t)he objective of the basic assessment process is to, through a consultative process—  

… 

(c) describe the need and desirability of the proposed alternatives;…” 

 

(Underlining supplied) 

 

37. Appendix 1, point 3(1)(f), of the 2014 EIA Regulations advises that; 
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“A basic assessment report must contain the information that is necessary for the 

competent authority to consider and come to a decision on the application, and must 

include … a motivation for the need and desirability for the proposed development 

including the need and desirability of the activity in the context of the preferred location; “ 

 

38. The need and desire for the HAE has variously been presented in the BARs and then the 

EA as being needed, first, as a temporary by-pass traffic route during the (ongoing but 

almost completed) Kommetjie road network upgrade works; as a critical permanent 

component of the greater Kommetjie traffic network design; as a means to delineate and 

regularise urban expansion into the wetland; and, integrate the greater local community 

of the Noordhoek valley through improved connectivity, accessibility and service 

provision.  

 

39. In the EA’s reasoning for the approval of the EA (paragraph 3.1) it is extensively justified 

according to its proclaimed need and desirability. Like the BAR (August 2019), and 

preceding versions thereof, the proclaimed need and desirability of the HAE (the 

approved Preferred Alternative 1) is presented as being a critical and overriding factor in 

the context of the multitude of significant negative potential environmental and social 

impacts (grossly underestimated as most of them are in the EA and as revealed 

elsewhere in this appeal) that will result from the HAE. The HAE is presented in the BAR 

and EA as being of local benefit and in line with the needs and desires of the local 

community. This is untrue - the description of the need and desirability given in the BAR 

(August 2019) and the EA are directly opposed to the results of the “consultative process” 

and thus the EIA Regulations, Appendix 1 has not been complied with, or correctly 

administered in the EA.   

 

40. Furthermore, in the reasoned support for the HAE given by the BAR (August 2019) and 

the EA heavy reliance is placed upon selected information and interpretation thereof  

from the outdated HHO Africa Traffic Study of 2016 (note: it is not a “Traffic Impact 

Assessment”) commissioned by the applicant and which is not an independent study as 

claimed in the BAR (August 2019). 

 

41. During the BA processes extensive, substantiated challenge was issued against the 

proclaimed, but weakly supported, need and desirability of the HAE and which was 

shown to be unfounded and untrue, especially in terms of the proclaimed traffic benefits. 

These objections are recorded in the previously submitted objections, being: 

 

a. CoO2 (Annexure D, points 86 – 99) 

b. CoO3 (Annexure E, points 67 – 69) 
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c. Rebuttal of the HHO Africa Traffic Study findings by Jon Lijnes (Annexure D2) 

 

The objections referenced above remain valid to, and supportive of, the purposes of this 

appeal and the appeals authority is accordingly directed to them.  

 

The rebuttal of the HHO Africa Traffic Study findings by Jon Lijnes (Annexure D2) in fact 

finds the traffic study to be “fatally flawed”. This important document and its conclusion is 

entirely excluded from consideration in the final BAR (August 2019) and the EA thereby 

again illustrating the approach of the EAPs and the CA to exclude any information from 

the application which may have a detrimental bearing on the applicant’s interests. 

 

42. Determination of the need and desirability of any proposed activity being applied for 

under the NEMA must be undertaken according to a meaningful and inclusive 

“consultative process” (see point 36 above). In this regard the views of the local 

community who stand to be most impacted by the proposed activity must be given fair 

and true representation in the determination thereof. Unfortunately this has not been the 

case in the HAE application and EA and instead the EAPs, and then the CA, have 

deliberately and significantly misrepresented the interests and views of the local 

community in the matter and who are, according to objective analysis of the results of the 

PPP, overwhelmingly opposed to the HAE that has been approved and its development 

alternative. On the other hand, analysis of the C&RR-documented comments and actions 

(e.g. support of the HAE contrary to the views of the local community) of the government-

aligned CA and its fellow organs of state clearly show that they are in favour of the HAE 

and have acted (or not as the case may be) in a manner to influence its ultimate 

approval. This suggests that undue and improper common political interests have been 

allowed to supersede proper and fair governance.  

 

 

43. The author is unable to review the original comments of all parties and entities submitted 

on the BAR (May 2019) (as desired for the purposes of this appeal) as these were never 

provided by the EAP to the registered I&APs and neither to the appellants (despite a 

request by email of 23/1/2020 made to Ms. Sadia Chand in this regard and of which the 

appeal authority is aware by way of email sent to it on 24/1/2020) although the available 

BAR (August 2019) documentation claims that the original comments were indeed 

submitted to the CA. It is expected that these original comments may perhaps reveal the 

extent to which the HAE is not supported by commenting parties. In its approval of the EA 

the CA failed to address or even reference this significant and obvious non-compliance 

(inter alia EIA Regulations 13(1)(f)(i) - (ii); 40(2),(3); 41(6)(a) – (b); 43(1); and, Appendix 

1(3)(1)(r )(ii) refer) and which seems to support the generally observed trend of the CA to 
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exclude, where possible, all information of a nature which does not support the HAE. This 

is a significant omission and stands alone as sufficient ground upon which the EA 

approval should be dismissed.    

 

44. The results of the PPP clearly indicate the level of local community opposition to the HAE 

and which significantly exceeds that of any support. It was noted during the BA 

processes that the EAPs, although having to acknowledge that the HAE BA  processes 

revealed an obvious lack of local community support for the proposed HAE, resorted to 

quoting a proclaimed (but unsubstantiated) local support for the HAE from separate 

general meetings pertaining to other aspects of the Kommetjiie road works construction. 

As revealed in this appeal, the results of the PPP show that approximately 97% of 

responses received from registered I&APs were opposed to the HAE. Therefore, for the 

CA to claim that the approved HAE will deliver local benefits is disingenuous and 

unfounded, and is based on an unconstitutional and undemocratic assumption that the 

CA itself is able to dictate to the local community what is of benefit to them and what is 

not.    

 

45. In its assessment of the PPP in the BAR (August 2019) the EAP notes amongst the 

issues raised in I&AP comments; 

 

“Some support for the road owing to the level of traffic in the area and the fact that it 

would present a hard edge to urban development;” 

 

It is significant that the EAP is vague (“some support”) on the matter and fails to offer the 

obvious and much more important analysis that there is an overwhelming degree of 

opposition to the HAE. The issue speaks to the inherent bias of the EAP to avoid and 

misinterpret important information that is detrimental to the applicant’s interests. It is even 

more concerning and obvious that the CA has failed to correct this most obvious bias and 

then factor it correctly and honestly into its decision-making process on the HAE.  

 

In fact, objective analysis of the comments recorded under Appendix H(viii) of the BAR 

(August 2019) reveals that approximately only 3% of commentators are in support of the 

HAE with the majority (some 97%) being in opposition to it. The EA makes no mention of 

this important fact and the CA appears to think that it can be ignored even though the CA 

was availed of the C&RR and is required in its capacity as a so-called “Competent” 

Authority to properly and objectively analyse the information served before it – the CA 

failed to do so its approval of the HAE and the approval is thus unmerited in its claimed 

support of providing future local benefits.   

 



 19 

46. In its committed effort to justify support of the HAE the EA liberally makes use of selective 

and subjective analysis of the information to deliberately create the false impression that 

opposition to the HAE is largely restricted to only those Millwood Park residents abutting 

the HAE. For instance, the EA (page 26) states that, “(i)t is noteworthy that the majority of 

the community immediately adjacent to the proposed road are opposed to the proposal, 

as construction of the Phase 1 extension of Hoemoud Avenue will affect these parties…”,  

and while this is true, it is not the whole truth. Honest and objective analysis of the 

objections submitted reveals that they emanate from all areas of the Noordhoek Valley to 

a substantial degree, and thus opposition to the HAE is strongly evidenced throughout 

the Noordhoek Valley.  

 

47. The EA Paragraph 3.1 of the reasoning provided for the EA approval concludes that the 

“Phase 1 extension will mostly serve the community residing in the valley and visitors to 

the area and it is therefore not associated with societal benefits beyond this geographical 

area.” So the sphere of benefit of the HAE is said to be very limited and when then 

considered with the fact that only approximately 3% of support was registered for the 

HAE then the proclaimed societal benefits are infinitesimal and insignificant. The results 

of the PPP show that the local community clearly regards the potential few benefits as 

being insignificant in comparison with the level of local negative impact that will be 

experienced. The likely negative impacts will not be mainly limited to the abutting (to the 

HAE road reserve) residents of Millwood Park, as the EA falsely purports. The EA’s 

reasoning and support for the HAE is thus illogical and contrary to the facts.   

 

48. In its overtly HAE-favoured reasoning under paragraph 3.1 the EA liberally references 

various planning directives and guidelines and uses the same to justify the HAE. In a 

glaring omission the CA however fails to apply any of the environmental directives of 

these plans to the HAE. Brief reference of the Environmental Management Framework 

for the Southern District is restricted to its identification of the “Pick ‘n Pay Reedbed” as 

being a “Core 2 Spatial Planning Category” but the EA fails then to clarify what the 

implications of such a designation are. From the Cape Town Metropolitan Spatial 

Development Framework (2018) the following description is given: 

 

 

49. In its selective reasoning the EA fails to acknowledge the ecological importance of the 

Noordhoek wetlands given to it in terms of the City of Cape Town’s Bioregional Plan (as 

cited in the Cape Town Metropolitan Spatial Development Framework (2018)). The 

following extract is lifted from the City of Cape Town Spatial Development Plan (2018; 
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page 197) and clearly illustrates the extent of the non-conformance of the approved HAE 

with the City’s owned stated policy: 

 

 

 

The stated “strategic objective or goal” of “(i)ncreasing and securing of long-term 

sustainability of these ecosystem goods and services , as well as mitigating the impact of 

climate change by improving biotic adaptation to it”, is particularly relevant given the 

extent to which the HAE approval will violate same. 

 

The HAE approval is consequently wholly in contradiction to “Policy 24” of the City of 

Cape Town as it is stated in the Cape Town Metropolitan Spatial Development 

Framework (2018), per the following extract; 
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50. It is evident that the BAR (August 2019) and the EA itself have resorted to selective use 

of relevant guiding and planning references and have embraced an approach which uses 

selective interpretation of such directives so as to favour the HAE approval. For instance, 

under Section D(2)(a) of the BAR(August 2019) it is noted that the BAR (August 2019) 

advises that the HAE is “deemed to be fully aligned with the principles of the PSDF” (it 

being the “Provincial Spatial Development Framework”), yet in terms of this document the 

HAE road reserve falls outside of the Urban Edge. This is a significant and internationally 

misleading interpretation by the EAP and which the EA has accepted without question.  

 

51. Glaringly, nowhere does the EA reference or take advice from the 2004 decision on 

appeal which saw the approval of the Houmoed Avenue Extension then overturned on 

appeal. That event is arguably of significance in setting a precedent for the current 

application (and now this appeal) in so far as the reasons for that decision were the same 

as some of those now tabled but which are, if anything, even more relevant than they 

were in 2004. The failure of the CA to refer to this 2004 decision stands as indisputable 

evidence of the propensity to the CA to exclude any information that may have an 

unwelcome bearing on the applicant’s interests in the HAE application. The importance of 
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the 2004 appeal decision was dealt with in our submissions (inter alia Annexures C, B 

and D) and with which both the EAP and the CA were served copies and thus they had 

knowledge of the matter beyond that presented to them by the EAPs. As was advised to 

the EAP in June 2018, and the CA, per our CoO2 (Annexure D, point 94); 

 

“The EAP apparently intentionally misrepresents the reasons for the Minister’s refusal by 

stating, “It is understood that the rights were set aside on procedural grounds and not on 

the merits/demerits of the road.” This is untrue. The Minister’s 18/8/2004 refusal provides 

one of its reasons as being:  

 

“The appellant’s objection related to the process of public participation, need and 

desirability, adequacy of information, cumulative impact, socio-economic impact 

has merit.” 

 

Thus, the Minister’s 18/8/2004 is largely supportive of numerous aspects of this current 

objection, including that of  “need and desirability”…” 

 

 (Underlining added)  

 

As can be seen “need and desirability” were one of the fundamental issues determining 

that the 2002 approval of the Houmoed Avenue Extension was overturned on appeal in 

2004 – the same grounds of reason remain relevant now and add significant support to 

the grounds of appeal of this current appeal.  

 

52. The Harding ecological review commissioned by the appellants (Annexure A; page 1) 

advises, “that the decision, while ostensibly upholding commitments to social justice 

inequalities, is contrary to national, regional and local policy on environmental protection 

in general and for wetlands in particular.” Nowhere in the BAR or EA is the consideration 

of relevant environmental policy given to the HAE in its context to the Noordhoek 

wetlands. 

 

53. The greater Noordhoek wetland system is one of the biggest and least modified wetland 

systems in the Cape Town Metropole and offers a significantly large financial benefit to 

the City of Cape Town by way of inter alia ecological goods and services5. The Pick ‘n 

Pay reedbed is ~1.5km long by 200 meters wide which amounts to ~30ha, and therefore 

that this section alone provides “ecological services” to the estimated value of R1 260 

000 per annum. The larger Noordhoek wetlands (northern section) is approximately 

 
5 De Groot et al. 2012. Global estimates of the value of ecosystems and their services in monetary units. Ecosystem Services 1, 50–61. 
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225ha (1.5km x 1.5km) in extent and which therefore implies a calculated ecological 

benefit to the value of ~R9 400 000 per annum for the greater wetlands.  In total the 

ecosystem services value of the wetland is estimated to value at least R10 Million per 

annum. If the HAE is constructed there will be a greatly increased probability that this 

particular wetland will suffer ecological collapse and that it will then become a cost 

burden to the City of Cape Town residents in terms of ecosystem rectification, aquifer 

diminishment, health risks and illegal squatting. Furthermore, if the road is built then only 

approximately 25% of natural undisturbed wetland will remain in the Pick ‘n Pay wetland 

section, pushing it further toward a state of collapse. 

 

54. Numerous worldwide studies have shown that the main source of heavy metal (lead, 

zinc, chromium, aluminium, copper, platinum group elements) pollutants are vehicles – 

which are also responsible for particulates, grease, oil and rubber pollution.  When these 

find their way into a water body, that body has increased likelihood of collapse. The 

existing freshwater bodies identified in the Pick ‘n Pay wetlands provide critical support 

for threatened fauna and will be severely compromised should this road go ahead.   

 

55. The EA (page 27), in a understatement of significant degree, acknowledges only once in 

its reasoning that “(f)rom an environmental perspective, the Phase 1 extension of 

Houmoed Avenue is not ideal, given the presence of the wetlands within the road 

corridor” but then immediately continues to justify the HAE from a traffic perspective, 

terming it a “critical infrastructure” and an “ideal alternative”. This incorrect and partisan 

view on the limited negative impact of the HAE is however substantially contradicted by 

the Harding ecological review (Annexure A) and the other contents and professional 

advices contained in this appeal which highlight the very significant, but underestimated 

(in the FBAR), potential negative impacts that the HAE may have on the wetlands and 

associated ecology.   

 

56. A further obvious omission from the BAR (August 2019) and the EA itself is the 

identification and credit due the valuable ecological goods and services rendered by the 

Pick ‘n Pay and Noordhoek wetlands. Even though the City of Cape Town’s own policy 

directives give these important aspects due recognition and offer associated guidance 

thereon, the EA fails to acknowledge them and the City’s policy directives in this regard. 

The City’s Bioregional Plan, as referenced by extract earlier, is instructive in regard to the 

“increasing and securing of long-term sustainability of these ecological goods and 

services” offered by inter alia “Critical Ecological Support Areas”, such as the Pick ‘n Pay 

wetlands. The approved EA clearly conflicts with this policy of the City of Cape Town. 

Furthermore, on this account, the City of Cape Town has in fact set the goal of 

“increasing the sustainability” of the Pick ‘n Pay wetlands and which can only be possible 
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through the approval of the “No go” development option for the HAE and which this 

appeal now offers the opportunity to restore.   

 

57. As was pointed out in the CoO2 (point 176; Annexure D) and CoO3 (point 112; Annexure 

E) the number of identified potential negative impacts associated with the HAE amounts 

to 91% of the total identified impacts. In other words, very few potential positive impacts 

can be anticipated from the HAE while an excessive number of negative impacts will 

result in an unacceptable (and unsustainable) negative cumulative impact. The Harding 

ecological review (Annexure A) also draws attention to these long-lasting and wide-

spread potential negative impacts. The HAE can accordingly not by any imaginative 

interpretation be considered to constitute sustainable development.   

 

58. As already shown above, HAE is a significant “deviation” from the City of Cape Town 

Bioregional Plan in terms of the real damages that will be incurred to the wetland (per 

Harding 2019, Annexure A), and the “PSDF”, and which are significantly greater (and 

unacceptable) than those identified in the BAR (August 2019) and the Ollis specialist 

report. The damage cannot justify the proclaimed positive need and desirability assumed 

to exist (by the EAP and the CA) from convenient interpretation (or more correctly, mis-

interpretation) of some of the information contained in some planning directives. The 

approved HAE is not “sustainable development” in terms of the definition given under the 

Department of Environmental Affairs, “Guideline on Need and Desirability” (2017) on 

need & desirability (page 7) which includes the statement; 

 

“Sustainable development implies the selection and implementation of a development 

option, which allows for appropriate and justifiable social and economic goals to be 

achieved, based on the meeting of basic needs and equity, without compromising the 

natural system on which it is based”,  

 

since, inter alia, the Harding ecological review (2019, Annexure A) report explicitly 

outlines the extent to which the approved HAE will compromise the integrity of the 

“natural system” of the “Noordhoek wetlands”.  

 

59. Further detailed comparison of the need and desirability of the approved HAE against the 

guidance offered in the Department of Environmental Affairs, “Guideline on Need and 

Desirability” (2017)6 reveals that the HAE falls short of the expectations of the guideline 

 
6 Ref. source: 
https://www.environment.gov.za/sites/default/files/legislations/needanddesirabilityguideline2017_
0.pdf) 
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on numerous grounds. These are given necessary attention hereafter using extracted key 

statements lifted from the Guideline. 

 

60. “The need for and the desirability of a proposed development forms a key 

component of any EIA application”  

 

Although Open House events were held to inform the community that the road was being 

proposed, no empirical assessment of “need” was done to find out if the road was desired 

by the community. The communities directly affected by Houmoed Phase 1 were never 

asked if they actually wanted this road.  Therefore “need and desirability” from the 

community have never been demonstrated or proven. In an analysis of the comments of 

I&APs approximately 90% of these were negative. This is a direct indication that this road 

is not wanted by local community members. Those supportive responses were primarily 

from supporting government-aligned authorities. 

 

61. “It is essential that national policies and strategies … take cognisance of strategic 

concerns such as climate change, food security, as well as the sustainability in 

supply of natural resources and the status of our ecosystem services” 

 

There are fundamental gaps in the specialist reports in this area.  No detailed study of the 

wetland and its current functionality has been undertaken. Therefore, there is a complete 

lack of baseline data. No study has been done of the status of the ground water in this 

area – aquifers and access to ground water are essential coping tools during climate 

change. 

Future crises resulting from accelerated climate events such as flooding will be 

exacerbated by this road. Residents in Masiphumelele and Lake Michelle will be 

particularly affected by these. 

A holistic overview of the sustainability of the entire wetland has not been taken into 

account despite our repeated demands for this to be done. The Harding review 

(Annexure A) reiterates this critical omission.  

 

62. “The world is now experiencing a growing number of undesirable consequences 

as continued economic expansion and resource exploitation threatens the stability 

of natural systems.” 
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The need for this road was stated originally as being inter alia a temporary road to 

alleviate Kommetjie Road traffic during those upgrades. This need no longer applies. 

A permanent road as proposed will result in a “number of undesirable consequences” 

that are likely to induce circumstances to push the wetland into reaching a tipping point of 

ecosystem collapse. These potential consequences have not been explored by the EAPs 

nor within the specialist reports. Neither has the enormous economic value of the 

wetlands to the City of Cape Town, in the form of water services, been examined. The 

result is that a biased view has been presented to the CA. 

Many costs could occur once this road is built and could include: clearing of roads and 

shacks post-flooding events (hard surfaces exacerbate the speed at which water runs-off 

in the wetland); damage claims by Lake Michelle residents against the City of Cape Town 

post flooding events; removal of illegal settlers in the wetland which will be further 

enabled by this road (this is already a problem that the City of Cape Town is aware of); 

ongoing maintenance of the greater wetland if the soil composition changes and 

becomes hydrophobic. 

As such the following principles contained within in the National Development Plan are 

being contravened in the approval of this road: 

 

1. The process leading to approval is not just, ethical and sustainable; 

2. Inadequate consideration given to holistic ecosystems protection; 

3. A lack of full cost accounting; 

4. A failure to balance evidence collection with immediate or future action; 

5. Choosing an option to create least regret; 

6. A failure to consider a fully regional approach; 

7. Lack of accountability and transparency 

 

Explanation of National Development Principles contravened: 

1. This road and the problems it will create for the wetlands are not sustainable. See the 

Harding ecological review (Annexure A); 

2. The HAE will fragment an already stressed wetland that has implications for the greater 

Noordhoek wetland system, which is one of the largest and most intact wetlands in the 

Cape Town Metropole; 

3. The full environmental costs of this road have not been considered, provided or 

internalised into this project – a full projection of these costs needs to be taken into account 

as they will ultimately fall to the public purse; 
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4. Implementation of the basic tools that are required to collect the correct and relevant 

information has not been done. The EIA is incomplete as it was conducted largely as a 

desk-based exercise with insufficient ground proofing and therefore lacks any decision-

making value due to a shortage of empirical evidence; 

5. Related to the desire to reduce carbon-emissions – a road will always contribute to 

carbon emissions; and secondly, related to the impact on ecosystem services – in the case 

of collapse of the upstream wetland, negative consequences will manifest through the 

downstream receiving environment, again at public cost. 

6. As no empirically-based needs assessment for this road was done it cannot be said that 

collaborative relationships were formed in a regional approach; 

7. Evidence of collusion between the CA (DEADP) and “Chand” consultancy has been 

placed before the CA; 

8. Strong evidence of conflicts of interest and apprehension of bias. Therefore, inadequate 

transparency has been provided. 

 

63. “Sustainability (or a sustainable society) is seen as the overall goal of the NSSD 17. 

Sustainability in this context implies ecological sustainability. In the first instance, 

it recognises that the maintenance of healthy ecosystems and natural resources 

are preconditions for human wellbeing.” 

 

The EIA has proposed a range of mitigations for potential impacts that will result from the 

HAE – all of which will be meaningfully unable to mitigate to ‘neutralise’ the “road effect”. 

The applicant has admitted it does not have the capacity to oversee issues such as 

monitoring impacts on amphibians and proposes to outsource this to contractors at public 

cost. As this road is proposed to directly impact the functions of a critical wetland system 

in no way can its approval be said to be ecologically sustainable. 

 

The EIA further fails to meaningfully connect the health of the communities surrounding 

the wetlands with the health of the wetland. The needs of SOME commuters (the 

appellants are also commuters), who may not even be from these communities, are given 

priority. 

 

 
7 National Strategy for Sustainable Development and Action Plan 
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64. “… frameworks and strategies must be taken into account when considering the 

merits of each application. Whether a proposed activity will be in line with or 

deviation from the (SDF) plan, framework or strategy per se is not the issue, but 

rather the ecological, social and economic impacts that will result… the EIA must 

specifically provide information on these impacts in order to be able to consider 

the merits of the specific application.” 

 

The BAR (August 2019) and the EA do not consider the potential problems that have a 

high likelihood of resulting from the construction of the HAE. Problems stated before such 

as: 

 Increased risk of flooding, 

 Loss and pollution of ground water to aquifers,  

 Irrevocable damage to eco-systems, 

 Knock-on effects for Western Leopard Toad populations and other biodiversity in 

other areas such as Noordhoek, 

 Impacts on the greater wetland system are not considered and have been completely 

ignored. 

 

Therefore, the CA has not made a decision that is in line with this guiding principle.  

 

65. “The Constitution calls for justifiable economic development. The specific needs of 

the broader community should therefore be considered together with the 

opportunity costs and distributional consequences in order to determine whether 

or not the development will result in the securing of ecological sustainable 

development and the promotion of justifiable social and economic development – 

in other words to ensure that the development will be socially, economically and 

environmentally sustainable”. 

 

The EAP and the CA have not shown that the construction of this road is justified, 

economically or environmentally. This road cannot be justified as an ecologically 

sustainable development due to its likely significant negative impact on the receiving and 

downstream environment and future impacts on surrounding communities (ref. Harding  

2019, Annexure A).  
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66. “NEMA and the EIA Regulations call for a hierarchical approach to impact 

management. Firstly, alternatives must be investigated to avoid negative impacts 

altogether.” 

 

No alternatives to this road have been transparently investigated. Alternatives such as: 

• Linking roads through Sunnydale to create a corridor through that suburb; 

• The implementation of improved Public Transport links. 

These suggestions, amongst others, were included in earlier comments during the EIA 

process, and ignored. This reinforces the apprehension of bias as set out separately, and 

where crucial objections have been ignored or summarily dismissed. 

 

67. In summary the EA fails to consider properly all of the requirements necessary to arrive at 

an accountable view on the need and desire of the HAE. The CA has referred to selected 

information in the knowledge that, and in possession of, other critical information 

previously provided to it during the BA processes. The CA has also misinterpreted the 

information derived from the BA processes in what seems to be a deliberate approach 

designed to support the approval of the HAE. The need and desire for the HAE as such is 

presented in both the BAR (August 2019) and the EA is weak and unconvincing and is 

also fundamentally flawed in its deficiencies. On the other hand, the ”No go” option 

presents a compelling case and it clearly stands above all other alternatives as being  the 

“best practical environmental option” when objective analysis of the facts and all the 

information is undertaken.  Under the circumstances presented herein the Minister is 

compelled to overturn the approval of the HAE and instead authorize the “No go” 

development option.   

 

Fatally flawed Public Participation Process (PPP). 

 

68. In order for a proposed activity to be authorized under the NEMA it must meet the 

standards set for sustainable development as they are set out under NEMA Section 

2(4)(a). The legislated BA processes according to which the HAE application has been 

undertaken requires that a PPP be undertaken, as prescribed under inter alia EIA 

Regulations 40 and 41, and which is a critical component of the legislated BA process.  

 

69. The PPP undertaken for the HAE has resulted in relatively many public review and/or 

comment opportunities, mostly as a result of its flawed, and thus drawn out BA 
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processes, but this in itself does not necessarily meet the requirements for a proper PPP. 

Under EIA Regulations, Appendix 1, Point (3)(h)(iii) it is stated that; 

 

“A basic assessment report must contain the information that is necessary for the 

competent authority to consider and come to a decision on the application, and must 

include…a full description of the process followed to reach the proposed preferred 

alternative within the site, including— …a summary of the issues raised by interested and 

affected parties, and an indication of the manner in which the issues were incorporated, 

or the reasons for not including them…” 

(Underlining added) 

 

70. Therefore, it is obvious that the EAP is required to make a genuine effort to ensure that 

the I&AP raised “issues are incorporated” into the application for the proposed activity 

and alternatives or must otherwise provide reasons for not including them. As with many 

NEMA applications undertaken over the last few years, the HAE application, and the CA, 

regard merely the provision of an I&AP opportunity to review and comment on the 

application as being sufficient to meet the “minimum requirements” for a proper PPP (see 

paragraph 1, page 22 -23 of the EA). To present a proper PPP, as it is given under 

paragraph 1 (page 22) of the EA amounts to critical failure to acknowledge that the PPP 

must extend further to also ensure that a genuine effort is made to incorporate the issues 

raised by I&APs into the Basic Assessment. Contrary to the proper inclusive approach 

required under NEMA, the approach of the HAE application, endorsed by the CA in its 

approval of the same, has been to merely provide comment opportunities on (some, but 

not all) of the application information and thereafter dismiss all of the issues raised by 

I&APs which could damage the prospects of the HAE’s pre-determined approval.   

 

71. The above-described view of a PPP as presented under Paragraph 1 (page 22-23) of the 

EA where the CA simply lists the details around the actual provision of comment/ review 

periods offered during the BA processes, and then regards this as having been 

satisfactory and sufficient to have ”met the minimum legal requirements in terms of the 

EIA Regulations, 2014 (as amended),” is a limited and substantially incorrect view and 

has the effect that the EA is based upon an incomplete, unrepresentative and unfair 

consideration of all the issues. The EA is accordingly fatally flawed.  

 

72. Unbiased review of the HAE application and EA exposes a concerted effort by, 

respectively, the EAP and the CA to exclude most of the many issues raised by I&APs of 

the local community (unless they were of no material risk to ultimate approval of the 

applicants’ proposed activity). The omission of certain independent and proper specialist 

studies (such as the those under Annexure E2 and D2) being obvious examples of such 
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critical omissions despite having been raised directly with, and/ or served to, the EAPs 

and the CA itself on many occasions. The failure to have undertaken the advised (by a 

outside specialist, Dr. John Measey, commissioned by I&APs) proper specialist impact 

assessment (Annexure E1) on the critically important amphibian aspect and the devoted 

reliance of the application (and EA) upon a traffic study which substantially fails to meet 

the requirements for a proper independent NEMA-compliant specialist study stand apart 

as but two examples of substantiated issues strongly and numerously brought to the 

attention of the EAP and CA but which were effectively dismissed.   

 

73. Another example of the sustained dismissal by the EAP of critical information provided to 

it is noted in the BAR (August 2019) wherein is quoted the following: 

 

“The previous (2002 – 2004) application for environmental authorisation for the Houmoed 

Road project must also be mentioned. This application resulted in the environmental 

development rights being granted, but on appeal, the Minister overturned this decision. It 

is understood that the rights were set aside on procedural grounds and not on the 

merits/demerits of the road.” 

(Underlining supplied) 

 

This dishonest, and repeated, response of feigned limited insight by the EAP is exposed 

by the fact that in our CoO2 (Annexure D, point 94), as was submitted to the EAPs and 

the CA, it was specifically advised that the reasons for the upholding of that appeal 

against authorization of the Houmoed Avenue Extension were considerably wider in 

scope than was portrayed by the EAPs. In other words at the time of preparing the final 

BAR (August 2019) upon which approval of the HAE is based, the EAP was well aware of 

the fact that the 2004 appeal decision was based on more factors than just those 

presented in the August 2019 BAR and that, critically, some of these factors were the 

same as those which currently should dictate a similar decision by the Minister to uphold 

this appeal. The dishonesty of the EAP is accordingly again exposed on a material and 

significant point. It is also clearly seen how the termination of the first BA process and 

application, and thereafter the launch of a new second BA process and application, was 

used conveniently by the EAPs to repeatedly dismiss the critical issue (in its fullness) and 

thus avoid having to address it fully and properly, as was required.   

   

74. The HAE application certainly did not meet the “minimum requirements” for a PPP under 

NEMA and the manipulated application certainly did not properly address most of the 

important issues raised by I&APs and instead the EAPs adopted a dismissive approach 

towards the issues. The application, and now the HAE approval too, cannot reasonably 

and justifiably be regarded as being representative of the views of the local affected 
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community, or as being a comprehensive outcome of a proper consideration of all the 

tabled facts, and as such the approved HAE clearly represents unsustainable 

development which is illegal in terms of NEMA. The Minister will thus be compelled to 

overturn the approval of the HAE entirely.  

 

75. During the course of the PPPs carried out under both of the BA processes which 

informed the approval of the HAE various transgressions and non-compliances were 

incurred knowingly by the EAP(s) and the CA (who were informed of such by the author 

amongst others). These acts of non-compliance included: 

 

a. Denial of opportunity to comment on the “internal” opinion of Marius Burger which 

informed the BAR and the EA (see CoO3, point 41; 87 - 91; Annexure E). 

b. Failure to be provided with opportunity to comment on the responses of the EAP 

(as encapsulated within submitted final BAR(s) and associated C&RRs). 

c. Failure to be notified of the CA’s approval of an extension of a legislated time 

period during the course of the first BA process on account of alleged sickness of 

the EAP (presumably only one of them) and unforeseen circumstances that 

arose during the process, and failure of the EAP and CA8 to provide any 

evidence of the proclaimed reasons therefore. 

d. Failure to be provided with opportunity to review and comment on original I&AP 

comments. 

e. Failure to be provide I&APs with an opportunity to review and comment on the 

first application form.  

 

The cumulative effect of such transgressions is significant and has undoubtedly affected 

the information upon which the HAE approval is based. The results of such actions 

include the omission of critical information and comments from the application; the denial 

of an opportunity for I&APs to verify, and challenge if necessary, the EAPs (and CA’s) 

interpretation of submitted information; failure to be provided with a “reasonable 

 
8 The issue is recorded inter alia in an email of 30/7/2019 to Mr. Eldon van Boom of the DEADP 
and in which it was stated:  
 
“Like S. Chand you also tellingly, and repeatedly, fail to address the critical issue of why the 
proclaimed procedural issues of dispute were not addressed timeously by 
the Competent Authority within the timeframes of the first application which was even extended 
for this very proclaimed reason. Even more so given that the application timeframes were 
extended (per EIA Regulation 3(7)), without documented evidence provided at any stage, for a 
lengthy period of time and with one (of the two) the stated reasons being the need to resolve the 
very same procedural issues (the other reason being a proclaimed medical issue on the part of 
an EAP). Also, as stated previously, the subject procedural issues are not unique to this 
application in anyway and it would be expected of the Competent Authority (and the EAP) to 
anyway be very familiar with the correct procedure.” 
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opportunity to comment” (EIA Regulation 41(6)(b) refers); and, failure to be notified of 

critically important procedural events.   

 

76. The substantially flawed, limited and biased PPP dictates that the EA is unrepresentative 

of the issues which are material to ensuring that a decision on the HAE is defensible and 

accountable (and the approval accordingly fails on these grounds, amongst others).     

 

Failure to have properly assessed the ecological and related 

hydrological impacts of the HAE. 

 

77. This ground of appeal deals with the substantial failure of the application to have properly 

assessed the potential ecological, faunal and hydrological impacts of the HAE and which 

are shown in this appeal to be, in reality, unacceptable and beyond proven mitigation. 

The consequences of such are that the approved HAE must, by definition, amount to 

development which is environmentally unsustainable and it should accordingly never 

have been approved by the CA. 

 

78. The appellants commissioned a professional specialist ecological review for purposes of 

their appeal and to support (as it happens to do) the assertions made by them as 

registered I&APs during the two BA processes and upon which the BAR (August 2019) 

was based. The review was undertaken by Dr. W. Harding and it examined the 

applicant’s own specialist impact assessments by, respectively, Mr. D. Ollis of Freshwater 

Consulting (“The Freshwater Ecosystems Impact Assessment Report”; July 2018) and 

Mr. S. Todd of 3Foxes Biodiversity Solutions (“Faunal Impact Study”; July 2018). The 

Harding review is included in the appeal as Annexure A.  

 

79. The Harding ecological review draws attention to the central importance of the wetland in 

the matter and its associated potential impacts which should have been given their due 

comprehensive consideration in the HAE application (but were not) and especially in light 

of wetland habitat constituting the “most threatened and least protected ecosystems in 

South Africa”. With this in mind the review advises that “considered together with the 

ecological and functional importance of the Sunnydale wetland … (this) highlights the 

need for wetland protection to have been central to this EA process”. Harding states that 

“(n)either report places the wetland within the context of its position in the catchment and 

its functional hydraulic role”. 

 

80. On inter alia page 3 the Harding review explains the “Road effect” and the numerous and 

relevant potential negative impacts that this term embraces. The review finds that neither 
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the Ollis report nor the Todd report properly considered the potential impacts of the road 

effect as neither referred to the Traffic Study or the Noise Impact Assessment in order to 

determine the “magnitude of the road effect” and which ultimately constitutes a major flaw 

in the assessment process. In the absence to have done so the Harding review proceeds 

to examine this aspect by itself referring to the application’s traffic and noise studies and 

finds that, while the Todd faunal study has the main issue (“road effect”) in focus, unlike 

the freshwater ecological report, it then “entirely discounts the probable impacts on 

the basis of superficial and unproven mitigation measures for a single species” 

(Bolding added). This is a critically important finding given its centrality to the reliance of 

the EA’s reasoning for its approval of the HAE by the CA being based upon the 

effectiveness of recommended mitigation of identified negative potential impacts. 

Harding’s review shows that not only have the full range and magnitude of potential 

negative impacts of the “road effect” not been assessed but also that the limited 

assessment that has been undertaken concludes with merely “unproven” mitigation 

measures for only the Western Leopard Toad being proposed and which essentially 

devolve to underpasses for the WLT. A sustained dismissal of the mitigation proposals 

offered under the Ollis and Todd studies is presented in the section “Mitigation 

recommendations” of Harding’s review (Annexure A, page 17). 

 

81. The failure by the applicant’s specialists to have properly consulted all available 

information (including key reports such as the “CSIR baseline document”, the KFD 

Wilkinson Engineering Report and those by Radcliffe) in order to contextualize the large 

wetland area is identified and the failure of either specialist to have called “for a more 

detailed study commensurate with the probable and negative outcomes of a linear impact 

through a wetland environment for which almost no contemporary data exists”, is also 

tabled. It must be noted that the KFD Wilkinson Engineering Report was referred to in the 

CoO4 (Annexure F) but this evidently did not prompt the EAP to investigate it further. 

 

82. The omission of a proper consideration of the “No go” option (which is also required to be 

assessed under the EIA Regulations) is identified by the Harding review. The following 

statement confirms this and also questions the failure to consider improvements of the 

extant impairing functions of the wetland under this scenario; 

 

“…neither specialist renders any opinion as to how the Sunnydale wetland might fare 

under the “No Go” road scenario or, indeed, with mitigation of the factors considered to 

be extant impairing functions.”  

  

Dr. Harding (page 18) draws attention to the fact that neither Ollis nor Todd gave credit to 

“wetland values should the road not be built – and the role of biodiversity as a foundation 
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for human well-being”. Similarly, as dealt with elsewhere in this appeal, the EA neither 

considers this critically important aspect in its reasoning.   

 

In this matter Dr. Harding’s views are supportive of the grounds of this appeal as such 

are detailed elsewhere.  

 

83. The Harding review concludes that “the information placed before the decision maker 

was not only grossly insufficient, but also misleading in that impacts of a probable high 

severity were presented as readily ameliorable through mitigation.” The review finds also 

“that there is no rational connection between the facts presented and the decision to 

grant the environmental authorization for Phase 1 of the proposed road extension.” 

 

84. Attention is now given to the applications’ (both) failure to have at any stage undertaken a 

proper impact assessment of the HAE on amphibian fauna, including the Endangered 

Western Leopard Toad which occurs in and around the environment that will be damaged 

by the HAE. From the earliest opportunity (see CoO2, point 133(4) and 137; Annexure D) 

both the EAP(s) and the CA were advised that it was necessary to undertake a proper 

specialist amphibian impact assessment of the HAE, not least of all on account of the 

known presence of the WLT and several breeding ponds utilized by a sub-population of 

that species.  Despite that the advice of (i) the local ToadNUTS group (a local and 

knowledgeable conservation organization concerned with protection of the WLT, and also 

now an appellant); (ii) this author (in his capacity as a conservation biologist); (iii) a 

recognized professional herpetologist (Dr. Measey; see Annexure E1); and, the Western 

Leopard Toad Conservation Committee (Annexure D1), the advice was stubbornly 

resisted by the EAPs, and the CA, and without good and rational cause. Improper 

management (by the EAPs) of issue, and thereafter improper administration (by the CA), 

resulted in the general faunal study by Todd being regarded as sufficient to cover the 

issue and thereafter a documented opinion of Mr. Marius Burger (an amphibian 

specialist) was introduced but given to be for “internal” purposes only and thus 

unavailable for review by I&APs. The 2-page opinion of Burger merely condones the 

Todd report and its recommended justification and application of mitigation measures. 

After sustained protest a brief and superficial opinion by Marius Burger was made 

available to I&APs for review (but not comment!) but the preceding inputs of Burger were 

not divulged by the EAP and even a PAIA request for same, served on Marius Burger, 

was met with refusal. In regard to the obviously important and contested issue 

considerable weight was placed by the EAPs (and the CA) on the CapeNature comment 

which was supportive of the Todd report which it deemed to be sufficient advice on all 

faunal aspects. It was pointed out to the EAPs and the CA that CapeNature does not 
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meet the requirements for a specialist under NEMA and that its vested political interests 

were the same as those of the CA and the applicant. 

 

85. In the final BAR (August 2019) the same superficial opinion of Marius Burger (as regards 

the adequacy of the Todd report and its findings) has been included. The Harding review 

(see Annexure A) is substantially different in its views to the Burger opinion as regards 

the adequacy of the Todd report and its recommended mitigation measures. The 

sustained refusal to conduct of a proper NEMA-complaint amphibian impact assessment 

remains a fatal flaw in the EA since it has not considered all of the critical information 

required to make a rationally defensible decision.     

 

86. In addition to the Measey specialist opinion (Annexure E1) already served on the EAPs 

and CA previously during the BA processes, this appeal now introduces the opinion and 

recommendations of Dr. Jeanne Tarrant, the Manager of the Threatened Amphibian 

Programme of the Endangered Wildlife Trust (Annexure L). The Dr. Tarrant advice 

likewise calls into question the lack of consideration given by the EA to the loss of 

wetland habitat (and associated goods and services) that will be incurred by the 

approved HAE. It too recommends that, “(t)hat a specialist amphibian assessment is still 

conducted, by a relevant expert, within an appropriate timeframe to maximise detection of 

species.”   

 

87. This appeal highlights the comment made by Dr. Tarrant, according to advice received 

from Marius Burger himself, that “(d)espite an amphibian expert, Marius Burger, having 

been consulted to provide comment on the amphibian section of the faunal report, none 

of these comments have been formally included in the review and authorisation process 

(Marius Burger, pers. comms.)”. In terms of the EIA Regulations 13, 40, 41, and 43 it is 

not permissible for the EAPs (and possibly to the CA) to have withheld these comments 

of Mr. Burger from I&AP view and inclusion in the application and, in fact, the CA was 

remiss in not having taken action to ensure that all I&APs were afforded their legal rights 

in this regard especially given the importance and popularity of the issue. It is suspicious 

as to why Mr. Burger did not take the opportunity to provide all of his “comments” when 

the PAIA request for such documents was served on him, by way of email on 30/8/2018 

(Annexure M), by this author (on behalf of its clients who were then registered I&APs). 

Whatever the case, the application, and now the EA, has been characterized by a 

sustained refusal to incorporate proper and meaningful information on the potential 

impacts on amphibian species (and other wetland-associated species). This omission of 

critical data renders the decision on the HAE application as unaccountable and irrational.     
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88. In light of the substantive and diverse evidence justifying the call for a proper assessment 

of ecological and faunal matters related to the HAE, and which evidence has also 

revealed the true likely extent and significance of  potential negative impacts and 

mitigation measures will take effect, the Minister will be compelled to overturn the 

approval of the HAE.  

 

All reasonable and feasible alternatives not considered. 

 

89. Throughout the two BA processes followed for the HAE application consistent advice was 

offered to the EAPs, and the CA, regarding the failure of the application to properly 

include a consideration and assessment of all reasonable and feasible alternatives to the 

applicants preferred option which was ultimately approved. The, at best, superficial 

inclusion and consideration of the “No go” option in the applications(s) was also the 

subject of protest. Comments and objections submitted in this regard are contained under 

the following references: 

 

a. CoO1 (Annexure C, points 37 – 44) 

b. CoO2 (Annexure D, points 71 – 82) 

c. CoO3 (Annexure E, points 51 – 58) 

d. CoO4 (Annexure F, 5th page) 

 

90. According to EIA Regulations, Appendix 1, point (2)(c), the identification of alternatives 

considered in the application is required to be according to a “consultative process” (with 

inter alia I&APs). Contrary to this requirement the HAE application employed a calculated 

approach which only effectively included a single development alternative (to the 

applicant’s preferred alternative) which would pose little to no risk to the ultimate 

purposes of the applicant (being the approval of HAE). In order to achieve this the EAP 

included the single Alternative 2 in which the only difference was the slight routing of a 

minor (and insignificant to the applicant) portion of the overall HAE Phase 1 road route. 

Superficial inclusion of the “No go” alternative was included in the application but, as 

revealed elsewhere in this appeal and by the Harding review (Annexure A), it was given 

no real prospect of success – this despite it being, based on current evidence, the only 

truly sustainable option and the “best practical environmental option”. 

 

91. The BAR (August 2019) acknowledges that over and above the two HAE development 

alternatives considered “(t)here were numerous requests for the investigation of other 

route / activity alternatives to alleviate the traffic problem.” The BAR (page 71) further 

advises that: 
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“In this regard it is important to note that prior to the commencement of the environmental 

process, independent Transport and Traffic engineers carried out significant investigation 

in the area to determine the possible and optimal scenarios. This investigation revealed 

that there are no other viable alternatives to the construction of Houmoed Avenue 

extension. Significant consideration was given to upgrading of all other existing roadways 

and possible other new link roads, however the studies concluded that none of these 

options were viable for varying reasons (space constraints etc.). No other such 

alternatives are therefore considered as part of the environmental process.” 

 

(It is important to note the description of the “Traffic and Transport engineers” as being 

“independent” is inaccurate and misleading since there is no sworn oath of independence 

by such persons, as required in terms of a proper independent specialist study conducted 

in terms of NEMA. The EAPs are attempting to mislead the reader and have evidently 

found favour with the CA in doing so since the CA appears to have raised no concerns 

over this aspect in its approval of the EA.) 

 

92. No empirical and independently-assessed information regarding possible alternative 

routes (for example, and as tabled by I&APs during various stages of the BA processes, 

opening up existing road links like Bourdeaux Road - to Lekkerwater Road and 

Longbeach Mall; Sunnydale Road to Longbeach Mall; and Juniper Way Road to 

Kommetjie Road), or alternative public transport options, were allowed for consideration 

by the EAPs despite the NEMA requirement for the identification of alternatives to be 

undertaken via a “consultative process”. In fact, the decision by the EAPs to exclude 

these and any other alternatives save the “No go” and HAE Alternative 2, was apparently 

made by the applicant prior to the launch of the first application and without any 

meaningful community consultation. Reasons given for abandoning alternative routes 

have not been adequately explained. The premature abandonment of such alternatives 

favours some residents at the cost of others, as well as the integrity of the Sunnydale 

wetland which consequently stands to be negatively impacted by many more people 

living in the Southern Peninsula.  

 

93. No alternatives were considered aside from Houmoed Avenue Extension Phase 1 

Alternative 2. As stated in the EA (page 24), “(n)o…alternatives were considered for this 

proposal”, and further, “(t)o consider alternatives…would necessitate further 

encroachment into the wetland.” Several alternative routes with existing roads were 

demonstrated to the EAP through the Fairie Knowe and Sunnydale suburbs. These were 

dismissed out of hand according to internal pre-application processes that were evidently 
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undertaken prior to the first application and which were devoid of a proper public 

participation. 

 

94. The ‘No Go’ alternative was not adequately explored and was ultimately abandoned on 

flawed and unsubstantiated grounds. The BAR (August 2019; page 74) advises that; 

 

“As the Houmoed Avenue extension is key to the success of the other road upgrades in 

the area, the no-go alternative is not considered feasible or reasonable, especially in light 

of the fact that the environmental impacts can be mitigated to acceptable levels.” 

 

The dismissal of, and consequent failure to assess, the “No go” option on the basis that 

the HAE is “key” to the success of the other road upgrades is invalid and is contradicted 

by the early claims during the first BA process that the HAE was merely a temporary 

bypass road that was required to alleviate traffic congestion during the construction of the 

other Kommetjie Road upgrades. Anyway, the EIA Regulations do not permit the 

abandonment of the “No go” option irrespective of whether the EAP or applicant or CA 

consider it to not be “feasible or reasonable”. This is a fatal flaw in the application and 

has rendered the EA open to judicial review on the basis of the “No go” option being by 

far the favoured option of the local community (as proper review of the comments of 

I&APs attests to) and an obligatory alternative which must be carried through and 

assessed up to the end of the BA process.  

 

A fair and proper assessment of all of the options has never been made available for 

public comment as part of the HAE BA processes or even as a prior process.  

 

95. The No-Go option was not fully and properly described and assessed by the EAP(s) in 

the first BAR (May 2019).  Later on the “No go” option was dropped altogether. Little 

information was given by the EAPs about the “No go” option, and unrealistic advantages 

of the road were added to enhance the purported benefits of the road. These included 

concepts such as that once the road was built, that the City of Cape Town (the applicant) 

would somehow be better able to maintain the wetland.  The reality is that the City of 

Cape Town should have been maintaining the wetland anyway. This area is listed as a 

“Critical Support” area in the MSDF document and, as advised in the Harding review 

(Annexure A), it is a key link and component related to the health of the greater 

Noordhoek wetland ecosystem.  The fact that the HAE has been used as a justification 

for maintaining the wetland is simply wrong, misleading and further supports our 

apprehension of bias. 
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96. Once the Kommetjie road upgrade is completed (in merely 2 months time from date i.e. 

March 2020) and giving consideration to the stated plans for MyCiTi bus links, it is 

questioned as to whether the approved HAE is even be required especially since the 

HHO Africa traffic study advises that even once it is built some of the interchanges and 

road links will still operate at over-capacity during certain times. In other words the HAE 

will not even be sufficient, in combination with other road upgrades, to meet the current 

traffic demands. This project was originally proposed and hastened on the basis of an 

urgent need and desire of the applicant for a temporary road to bypass the current 

Kommetjie road works. That need has now become moot. The BAR (August 2019) and 

the EA claim that the aim of this road is to contribute to the improvement of the current 

traffic congestion problem in Noordhoek and Kommetjie Road. This appeal disagrees 

with the optimistic and unsubstantiated claims of the BAR and EA made in this regard 

and makes supporting reference to the engineering comments contained in Annexures D 

and H and which find that the HAE will offer no solution at all to the problem.   

 

97. The treatment of all reasonable and feasible alternatives by the EAPs in the applications 

appears to be heavily biased in favour of the applicant’s interest. Furthermore, the legal 

submission (Annexure G) explains the legal justifications for the appellants’ view that 

there exists a reasonable apprehension of bias (in favour of the applicant’s interests) in 

the management of the application as a result of a potential conflict of interest on the part 

of the EAP, Sadia Chand. This demonstrates the flawed reasoning in the EAPs assertion 

that, “The EAP fully meets the requirement of independence as included in the EIA 

regulations. The EAP does not stand to benefit from the project in any way other than fair 

remuneration for conducting the legislated environmental processes. The EAP has no 

interest in approval being granted for this project. Hence, there is no need for applicant 

favoured bias as suggested by the commenting party and the comment is unjustified.”  

 

98. In conclusion, the procedural path undertaken to ultimate approval of the HAE is 

characterized by a sustained refusal by the EAPs to entertain any other alternative not 

proposed by the applicant. This was clearly an intentional and pre-determined path 

embarked upon by the applicant, in collaboration with the EAP and the CA. Under proper 

and objective assessment of the available information (all of it) the “No go” option is 

clearly the favoured option of the local community and also the one and only option which 

meets the criteria set for sustainable development under NEMA – it is the “best practical 

environmental option”. The CA erred significantly in accommodating the clearly pre-

determined path of the application and ignoring the documented calls for other 

alternatives to be considered and assessed in terms of the NEMA application. The 

Minister will be obliged to restore the process and application to a state of good and 
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accountable governance by rescinding the approval of the HAE and instead approving 

the only rational option – the “No go” option.  

 

Property devaluation misrepresented and due compensation 

options ignored. 

 

99. The issue of property devaluation and due compensation for especially, those residents 

that abut the approved HAE is an issue that was raised consistently during the PPP by 

I&APs and even by the City of Cape Town itself. In the BAR (August 2019) it still remains 

misrepresented and ultimately dismissed. The same approach has been taken by the CA 

in its reasoning contained in the EA (page 27). This is despite the tabling, by I&APs 

represented by the author, of the view of a professional property valuer (see Annexure 

E2) and which confirms that the view of the EAPs and the CA are unfounded and 

fundamentally wrong and that the subject properties can indeed expect to experience a 

drop in their value on account of the HAE application (i.e. this impact will take effect even 

before the HAE is constructed).   

 

100. An example of the issue having been tabled, and to which the appeals 

administrator is now referred, is found under CoO3, points 61; 99 – 107, (Annexure E).  

 

101. The following statement is repeatedly advanced in the BAR (August 2019) in 

dismissal of the property value impact, 

 

“Affected residents have indicated that the road will result in a marked reduction in the 

property values, however it is submitted that the current property values may be 

overestimated by not taking account of the adjacent designated road reserve and the 

City’s published intentions to construct the road. While the road will change the character 

of the area abutting the corridor (covered in another impact), it will likely not impact on the 

prices that an informed buyer would have offered the landowners pre-and post the road 

construction. Construction of the road now should therefore have a nil effect on real 

property values.”  

 

This is however merely the unsubstantiated and unqualified opinion of the EAPs and it is 

not supported by any advice of any suitably qualified professional appointed by the 

applicant or EAPs. The only proper professional advice (Annexure E2) in fact finds 

exactly opposite to the BAR (and now too the EA) in the matter. 
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102. The EAPs conveniently consider the impact on property values from a point of 

departure taken only after the launch of the HAE application (i.e. 2017) instead of before 

the application was launched (to do this they falsely frame the issue as a “before” and 

“after” construction of HAE scenario). It is natural to expect that the mere application for 

the HAE would be sufficient to initiate a drop in property values, even before the HAE will 

be constructed. Such a limited view is unrealistic and precludes the real scenario (of 

decreased property values) faced by probably every single one of the affected property 

owners.         

 

103. The EA (page 27 -28) lists what it deems to be the issues which will affect the 

local community adjacent to the HAE. After presenting its reasons the EA, like the EAPs, 

states that, “it is not believed that the proposal will affect the price an informed purchaser 

would offer the landowners pre- and post-construction phase. Construction … is 

therefore not expected to affect property values”, (Bolding added). Like the EAP the 

CA subtly (i.e. without stating so) excludes the pre-application from its biased and 

unprofessional opinion. Despite having been previously presented with a professional 

property valuer’s opinion (Annexure E2) on the issue the CA has failed to be 

appropriately guided by it, or even reference it.  

 

104. The EA fails to reference the precedent and sense of security offered by, 

respectively, the 2004 refusal of the application for the Houmoed Avenue Extension and 

the fact that the HAE road reserve is located outside of the “Urban Edge” defined under 

the “Provincial Spatial Development Framework” (PSDF). These are significant factors 

that would act in favour of the property values being maintained according status quo (i.e. 

pre-application phase).  

 

105. The EA has not acted according to the requirement for sustainable development 

(NEMA, Section 2(4)(a)(viii) refers) in which, “(s)ustainable development requires …that 

negative impacts on the environment and people’s environmental rights be anticipated 

and prevented, and where they cannot be altogether prevented, are minimized and 

remedied.” In this regard, and with due consideration given to the mitigation hierarchy, 

the CA is obliged to ensure that the affected property owners who will incur (or may 

already have) property value losses on account of the HAE are, as a minimum, offered 

suitable and equal compensation to the existing and / or future damages that the HAE will 

effect. The NEMA does not allow for a “winners and losers” outcome in the manner that 

the “believed” view of the CA would seem to endorse and which is the unacceptable 

condition set by the EA as it currently stands.  
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106. The Minister is accordingly required to overturn the approved HAE or to 

otherwise, at least, ensure that adequate compensation is offered to the (probably 

already) negatively impacted parties.  

 

No proper Traffic Impact Assessment undertaken. 

 

107. The application contended that the main reason for the need for the HAE was on 

account of the benefits to alleviate traffic congestion currently being experienced with the 

Noordhoek / Kommetjie road network and where the HAE was deemed to be a critically 

important component of the overall traffic solution. The application used the traffic study 

undertaken by HHO Africa in June 2016 as the basis for its contentions in this regard. 

The EA has adopted the same reasoning and justifications. The BAR (August 2019) 

liberally refers to the traffic study as a “Traffic Impact Assessment” and specialist report 

whereas in fact the traffic report falls substantially short of the requirements for a Traffic 

Impact Assessment as such are set out under the EIA Regulations, Appendix 6, and 

elsewhere. Critically, it is not an “independent” traffic study since it was undertaken to 

serve and advise the interests of the applicant alone. This and other important aspects 

are set out under our CoO3, points 67 – 69; 108 – 109 (Annexure E), and the appeals 

administrator is referred to that reference now and which remains entirely relevant to the 

grounds of appeal.  

 

108. The sound and well-reasoned rebuttal of the HHO Africa traffic study, by Mr. Jon 

Lijnes (Annexure D2), is nowhere referenced or consulted in either of the BAR (August 

2019) or the EA, despite both the EAP(s) and the CA having received copies thereof. The 

selective dismissal of information detrimental to the applicants’ interests, by the EAP(s) 

and the CA, is again noted and is non-compliant with the EIA Regulations which require 

that all relevant information be made available and included in the application.  

 

109. Given that the traffic study concedes that, 

 

“even with the implementation of the Houmoed Avenue extension; some 

intersections will still operate at over capacity conditions”, 

 

the proclaimed traffic-related benefits of the HAE are dubious and at the very least 

will evidently be of short duration as the natural growth in vehicular transport 

continues. The HAE must therefore objectively be viewed as a very short term 

planning initiative, based upon outdated traffic data available at 2016, and which are 

the very reasons for the current traffic congestion situation having arisen and which 
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poor historical planning and City management haven given birth to. As the review 

(Annexure N; paragraph D, page 4 and Section 4, page 6) undertaken by engineer, 

Mr.Sean Bassett, clearly points out, the HAE is no more than reactionary planning by 

the applicant. The HAE will incur considerable public expense for little to no traffic-

related benefits and these precious public funds would be better directed to a proper 

and all-encompassing transport vision and to the provision of desperately needed 

housing in Masiphumele and elsewhere.    

 

Conclusion: relief sought on appeal 

 

110. This appeal has revealed that the HAE EA is substantially flawed in that it has 

authorized development which is fatally flawed. This conclusion is supported by other 

professional studies and inputs which were excluded from proper consideration in the 

applications and decision-making process by, respectively, the EAP and/ or CA, or which 

are included with this appeal for the first time. 

 

111. In its approval of the HAE the CA has excluded the advice of significant and 

substantial information already in its possession. The EA has relied upon the proclaimed 

need and desirability, and associated proclaimed benefits, of the HAE to justify the 

grossly miscalculated and misrepresented negative impacts that will arise. This appeal 

shows the extent to which the very significant and unacceptable negative impacts on inter 

alia the wetlands and its associated biota have been improperly assessed and the extent 

to which the effectiveness of recommended mitigation of these impacts has been 

exaggerated. The argument for the HAE remains fundamentally weak and unproven 

while the benefits of the “No go” option are given their due and proper representation in 

this appeal and where it then becomes obvious to the reasoned and impartial mind that 

the “No go” option is the “best practical environmental option” of those considered and 

which is also overwhelmingly the favoured option of the affected local community. 

 

112. In the context of the grounds of appeal set out in this document, and for the 

reasons that support the appellants’ submission regarding the fundamental procedural 

irregularities of the EIA process and the failings of the EA on substantive grounds, the 

appellants submit that the Minister should uphold this appeal.  As a consequence of the 

Minister upholding this appeal, he should set aside the Environmental Authorisation of 

the HAE granted by the CA, for the reasons and on the grounds of appeal set out herein. 

 

This appeal has been prepared by Andre van der Spuy of AVDS Environmental Consultants. 
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Date: 29 January 2020 
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