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OBJECTION TO ENVIRONMENTAL APPLICATION FOR CONSTRUCTION OF 

HOUMOED ROAD EXTENSION, PHASE 1, NOORDHOEK AND REVISED 

DRAFT BASIC ASSESSMENT REPORT.  

 

Acronyms used in this appeal 

 

EIA  Environmental Impact Assessment 

EIA Regulations  NEMA EIA Regulations (2014) of GN No. R. 982 

DBAR  Draft Basic Assessment Report  

RDBAR  Revised Draft Basic Assessment Report 

I&AP  Interested and Affected Party 

TIA   Traffic Impact Assessment  

EAP  Environmental Assessment Practitioner  

DEADP The Department of Environmental Affairs & Development Planning (also called 

the Competent Authority i.t.o. the application) 

EA  Environmental Authorisation 

NEMA The National Environmental Management Act, 1998 (Act 107 of 1998), as 

amended 

HAE  Houmoed Avenue Extension Phase 1 (the proposed activity, “Alternative 1”) 

VIA  Visual Impact Assessment 

PAJA  Promotion of Administrative Justice Act No. 3 of 2000 

 

Introduction and context of this objection 

 

1. This appeal is submitted by AVDS Environmental Consultants on behalf of residents of 

Milkwood Park, Sunnydale, Noordhoek and surrounds as well, as Noordhoek 

Environmental Action Group (NEAG), Greengauge and ToadNUTS, and other parties 

who are collectively our clients.  

 

2. Appendix A is a list of the objectors, being in number more than 100 registered Interested 

& Affected Parties, on behalf of whom this objection and comment is submitted.  

 

3. The objection is prepared by Andre van der Spuy of AVDS Environmental Consultants. 

The author is a qualified environmental consultant and conservation biologist of more 

than 25 years experience. He is familiar with the receiving environment having been 

employed as the Environmental Site Manager at the Longbeach Mall premises (which 

includes the artificial wetlands which link to the natural wetlands as well as to the 
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Houmoed Road reserve) for 20 years. He has also been involved with many local 

environmental processes directly related to the wetlands, including the planning and 

development of Lake Michelle and City stormwater infrastructure projects, amongst other 

developments. Accordingly, this objection must be regarded as a specialist report over 

and above being only a mandated representation of interested & affected parties 

interests. The submission regards the genuine interests of the environment paramount 

over the views of any party.  

 

4. The interests and concerns of our clients, the objectors in this submission, share a 

common bond in that they seek to prevent the environmental and social degradation of 

the area and surrounds and that would naturally arise as a direct consequence of the 

proposed Houmoed Avenue Extension Phase 1 (HAE) activity.  

 

5. Our clients align themselves in support of the submission of the ToadNUTs which 

concerns essentially the potential significant negative impact on the Endangered Western 

Leopard Toad (Sclerophrys Pantherina). 

 

6. Our clients align themselves in support of the submissions of Greengauge and 

Noordhoek Environmental Action Group which concern the protection of the local social 

and biophysical environment against the inevitably and confirmed potential negative 

impacts that the HAE will deliver.  

 

7. This objection must not be presumed to necessarily constitute the full range of our clients’ 

concerns with the HAE application and our clients reserve their rights to table (with the 

EAP and/ or the Competent Authority) any further matters that may come to their 

attention going forward. 

 

8. Our clients should be recorded individually as Registered I&APs and as being each 

strongly opposed to the environmental application for the proposed HAE for the reasons 

set out in this submission of objection. 

 

9. Furthermore, our clients reserve their rights to submit their own individual comments/ 

objections against the application should they choose to do so and state that such shall 

not nullify their interests in this objection, or this objection shall not nullify their interests 

contained in their individual objections.   

 

10. This objection is supported by the reports of two of its subscribers, the ToadNUTS (a 

conservation group concerned with the conservation of the local Western Leopard Toad 

population) and Greengauge (a local “Deep South” environmental organization). Other 
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supporting evidence which is included is a professional engineer’s review of the 

application’s Traffic Study and a letter of objection from the Western Leopard Toad 

Conservation Committee. This is objection is mandated to use and include these 

references.    

 

11. The route(s) of the proposed HAE; several abutting and affected properties; and the 

surrounding wetland environment were visited and inspected by the author on 17 August 

2017 in the company of Mrs. Lynn Hanger (local resident and objector), Mrs. Alison 

Faraday (ToadNUTs Co-founder and objector) and Mrs. Suzie J’Kul (ToadNUTs Co-

founder  and objector). Discussions were held with several of the affected residents, 

including Mr. James Large of Erf 5/944 (affected property owner and objector).  

 

12. Having reviewed the RDBAR our clients still strongly favour the so-called “No go” 

development option as the “best practical environmental option”  option presented in the 

application. 

 

13.     IMPORTANT NOTE      

    

On 25 August 2017 a substantial objection to the HAE application was submitted on behalf of 

our clients. During this current comment opportunity it is our wish to view the responses of the 

EAP and others to the grounds of that objection. However, despite being advertised by the 

EAP that the full RDBAR, inclusive of all its Appendices, is available and accessible on its 

website we are unable to find the referenced “Comments and Responses Report” which is 

listed as Appendix H(viii) in the RDBAR. We are accordingly unable to review the responses 

made to our comment of 25 August 2017. It was intended that the required responses would 

fundamentally inform this document of objection in order to ascertain the extent to which our 

clients are satisfied, or not, with the responses of the EAP and others. Under the 

circumstances we are unable to conduct this critically important task of the review and this 

current objection thus remains uninformed by the information that would have been derived 

from such review. Accordingly, we reserve, on behalf of our clients, all rights including the 

right to reconsider this objection, and submit a fully informed comment/ objection once free 

and unhindered access has been made available, as notified, to all I&APs to the Comments 

and Responses Report.    

 

GROUNDS OF OBJECTION 

 

14. This objection is centered on the fundamental concerns that our clients have with the two 

HAE development options presented in the DBAR, and as referred to as: 
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- Alternative 1 (The Applicant’s preferred development option and recommended by 

the EAP). 

 

- Alternative 2. 

 

Both development options are considered to be unacceptable on environmental and 

socio-economic grounds.  

 

15. Both Alternatives 1 and 2 are sufficiently similar so as to offer insignificant difference of 

one over the other (with the exception of our client, James Large where both are anyway 

regarded by him as unacceptable given the extreme impacts both would have upon his 

property, assets, interests and lifestyle).  

 

16. Accordingly, our clients strongly favour the “no go” development alternative. 

 

17. Consequently, on account of the fundamental basis of this objection (i.e. to the presented 

HAE development options themselves), this objection does not concentrate on the 

associated management plan that has been drafted and it must be recorded that it is, by 

default, objected to on the basis that it is concerned with the management of a 

fundamentally unacceptable and unsustainable development proposal, Alternative 1.  

 

18. The reasons for our clients’ objection are set out hereunder. 

 

PROCEDURAL ISSUES 

  

Illegal status of the EAP and others managing the EIA 

application process.  

 

19. Under the EIA Regulations and NEMA an EAP is defined as follows: 

 

““environmental assessment practitioner”, when used in Chapter 5, means the 

individual responsible for the planning, management, coordination or review of 

environmental impact assessments, strategic environmental assessments, environmental 

management programmes or any other appropriate environmental instruments 

introduced through regulations;” 
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(Underlining supplied) 

 

20. It is therefore clear that the EAP must be a single natural person (“individual”) and whose 

purpose is to inter alia manage the EIA process for the subject application. Also, an EAP 

is someone who is appointed to manage a process or programme “introduced through 

the regulations”. In other words an environmental consultant, or any other party, who is 

not the SINGLE person appointed to manage a (EIA) regulations-legislated process is not 

an EAP and has no legal basis to claim otherwise.  

 

21. The EAP appointed by the Applicant in terms of EIA Regulation 12(1), (cited as, ”A 

proponent or applicant must appoint an EAP at own cost to manage the application”; 

Underlining supplied) must fulfill the criteria and practice set out under EIA Regulation 13.  

 

22. Contrary to the law, the HAE application is being actively managed by different persons, 

and even a company “Chand”, variously and simultaneously proclaimed, or proclaiming, 

to be “the EAP”. However, the involvement of those in managing the EIA process is 

strictly controlled under NEMA through the criteria set for the EAP and for appointed 

specialists. Such appointments must be documented and available for review. In the HAE 

application there are various individuals employed by Chand Consultants who are 

involved in important management decisions in the application but who cannot all be “the” 

EAP”. In terms of EIA Regulations 12(1) the EAP is supposed to be appointed by the 

Applicant to manage the EIA process but there is nowhere in evidence a letter of 

appointment between the City of Cape Town Transport and Urban Development 

Authority (the Applicant) and a person who is the EAP. Accordingly the situation 

regarding the management of the HAE by persons of Chand Consultants is disingenuous 

and illegal and has fundamentally contaminated the application and EIA process to a 

point at which it is beyond repair. 

 

23. On page 101 of the RDBAR appears a declaration of Ingrid Eggert that she is the 

appointed EAP. This is not a letter of appointment by the Applicant.  

 

24. However, on page 16 of the RDBAR it is stated that Chand Consultants are the EAP, per 

extract: 
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Confusingly, Sadia Chand and Ingrid Eggert are equally stated as being the contact 

person, but neither are the “EAP”. The EAP cannot be a company by law. 

 

25. Later on page 16 of the RDBAR both the above individuals are equally presented as 

being the “EAP”, per extract: 

 

 

But, under NEMA and EIA regulation 12(1) it is clear that there is to be a single EAP 

appointed to manage an application.   

  

26. On page 17 of the RDBAR once again Sadia Chand is listed under a section detailing 

“the EAP’s” (note singular denotation) expertise, per: 

 

  

 

Under this same section, Ingrid Eggert, is listed equally to Sadia Chand as being the EAP  

(see above extract).  

  

27. In response to an email of 27/5/2018 from the author enquiring of a procedural matter 

related to the application and which was addressed to “The EAP” (c/o Ms. C. Muller of 

Chand Consultants) a responding email (of 28/5/2018) was received from Sadia Chand in 

which she has attempted to place an onerous, but legally unfounded, task (of providing a 

mandate from each I&AP represented by AVDS Environmental Consultants) upon the 

author in his company’s capacity to represent its client I&APs. In this matter the 

management role, in terms of the application, assumed by Sadia Chand is to be noted.       

 

28. It is therefore evident that there exist several unmandated persons and a company 

misrepresenting themselves as “the EAP” in the HAE application which is illegal and 

confusing at the least. It is also a means by which the strict liability imposed upon the 

single EAP is potentially avoided. Furthermore, whoever is ultimately found to properly 
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constitute the EAP has acted illegally in permitting such a situation to exist as it opens up 

a range of avenues by which unmandated persons from a company (the EAP’s) are able 

to manipulate and influence the application without being bound by the strict limit of 

independence. It is submitted that the HAE application, and the EIA findings, are 

sufficiently contaminated by the Applicant-favoured management so as to be of little 

credible value.   This is a fatal flaw in the application and its products todate.    

 

29. Our previous submission of 25 August 2017 went to lengths to table the applicant-

favoured bias of the “EAP” and the then DBAR. It is noted that this is a common 

complaint of many  other I&APs. 

 

30. Note: For practical purposes this objection makes reference to the term “EAP” in the 

sense that it refers, unless otherwise specifically stated, to the party(s) from Chand  

involved in managing the HAE application. However, such reference should not be 

interpreted to mean that the status and role of a correctly and legally appointed EAP is 

acknowledged for the HAE application.  

 

Sustained Applicant-favoured bias of the EAP and RDBAR. 

 

31. In our submission of 25 August 2017 clear Applicant-favoured bias of the EAP, and the 

DBAR produced under its management, was tabled. It is noted with concern that the 

conduct of the EAP, and the EIA process itself, has remained unchanged and that the 

current RDBAR is contaminated by an increased level of Applicant-favoured bias in its 

contents and findings.   

 

32. Our clients are not alone in their concerns over the EAP’s credibility and the RDBAR is 

even forced to acknowledge the issue, although intentionally mis-stated, on page 45 of 

the RDBAR where one of the key issues raised by I&APs is listed as “Questions on the 

abilities of the EAP”. The EAP has intentionally understated and misstated the real issue 

as a review of I&APs comments reveals that the EIA process has been beset by I&AP 

claims of lack of independence of the EAP (as well as inability). The RDBAR however 

does not mention this important item again (note: the Comments & Responses Report 

has not been made available for review on the Chand website) and the EAP has 

subsequently continued in the same illegal manner of conduct.  

 

33. It is averred that the RDBAR and EAP are fundamentally biased in favour of the 

Applicant’s interests and preferred Alternative 1. Therefore the legislated rights of I&APs 
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to have their own interests upheld on an equal and fair basis, and without compromise, 

by the EAP has not been honoured by the EAP. 

 

34. Evidence of the subjective and Applicant-favoured bias of the EAP and RDBAR is tabled 

throughout this objection where such is identified. 

 

35. EIA Regulation 13(1)(a),(b), (c) and (d), which requires that the EAP conduct him/ herself 

in an independent, objective and expert manner while ensuring uncompromised 

compliance with the EIA Regulations, have accordingly be violated by the EAP (being 

those parties variously listed as the appointed EAP). EIA Regulation 12(3)(a) has 

consequently not been complied with. 

 

Misrepresentation of the “Revised Draft Basic Assessment 

Report”. 

 

36. In our previous submission it was advised that the DBAR did not fulfill the criteria for a 

Basic Assessment Report on account of it being deficient of an assessment of all the 

potential impacts associated with the proposed HAE, including those pertaining to the 

then underway faunal study as well as those impacts on “property value, visual aspects, 

noise, avifauna (specifically), herpetology and various socio-economic issues ”.   

 

37. Subsequently the RDBAR, now purported by the EAP to include no further information 

gaps, includes a completed general faunal impact assessment and visual impact 

assessment. However, it still excludes a specialist property value impact assessment, 

and specific specialist herpetological and avifaunal impact assessments (other significant 

deficiencies which exist are pointed out elsewhere in this objection). Evidently, the EAP 

has considered the general faunal specialist, Simon Todd, sufficient to assess the impact 

upon frogs and birds and has presented its own speculative argument to dismiss 

necessity for a specialist impact assessment of property values. 

 

38. The necessity for a professional and independent property value impact assessment is 

provided later in this objection.  

 

39. The necessity for a dedicated and thorough herpetological impact assessment is 

evidenced by the recorded views of the Western Leopard Toad Conservation Committee 

(Chaired by Dr. Tony Rebelo) and ToadNUTS and which views are contained within the 

record under Appendices B and C. 

 



 10 

40. The validity of the RDBAR is further compromised by some of the existing specialist 

impact assessments which are variously incomplete in terms of the required level and 

scope of impact assessment (such as assessment of meaningful alternatives and 

cumulative impacts) and in terms of deficiency of credible baseline information upon 

which some of them rely. These aspects are discussed elsewhere in the objection.   

 

41. Under Section 1 of Appendix 1 of the EIA Regulations it is stated that; “The 

environmental outcomes , impacts and residual risks of the proposed activity must be set 

out in the basic assessment report” (underlining added). 

 

42. Under Section 1 of Appendix 1 of the EIA Regulations it is stated that; “The objective of 

the basic assessment process is to, through a consultative process… through the 

undertaking of an impact and risk assessment process inclusive of cumulative impacts 

which focused on determining the geographical, physical, biological, social, economic,  

heritage , and cultural sensitivity of the sites and locations within sites and the risk of 

impact of the proposed activity and technology alternatives on the these aspects to 

determine … (i)  the nature, significance, consequence, extent, duration, and probability 

of the impacts occurring to…” (Underlining supplied).  

 

43. It is therefore clear that the determination and assessment of “impacts” is a fundamental 

objective of a (Revised Draft) BAR and the omission thereof disqualifies a report from 

being termed, in any sense, a (Revised Draft) BAR. The impact assessments must be 

presented in the (Revised Draft) BAR so as to justify the reasoned findings of the report 

and opinion of the EAP. The subject RDBAR fails in this respect. 

 

44. It is therefore misleading and improper of the EAP to term it a Revised Draft “Basic 

Assessment Report” as the report has (again) excluded assessments of several 

significant potential impacts and which are a key concern of local I&APs having an 

interest in this application.    

 

45. Correct procedure by the EAP required that all the necessary specialist impact 

assessment studies first be completed, plus any other outstanding fundamental 

information obtained, and that such information be included in the RDBAR before its 

public release. The importance of having completed and included the potential impact 

assessment ratings (including, impacts on property values and the Western Leopard 

Toad population) as basic information in the RDBAR is critical in order that this 

information can inform and justify the recommendations and “reasoned opinion” of the 

EAP in the RDBAR.  
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46. Other critical information missing from the RDABAR is: 

 

1. a copy of the application submitted on 19/4/2018 to the DEA&DP (although the EIA 

regulations do not appear to explicitly require such to be included in the BAR the 

Regulations do require that information that may influence the decision be 

subjected to I&AP review); and  

 

2. a copy of the Comments and Responses Report (referred to as Appendix H(viii) 

“Comments and Responses Report” in the RDBAR) as such pertains to comments 

made by I&APs on the previous DBAR (we are unable to review the responses 

made to our comments submitted on 25/8/2017). 

 

47. The omission of the “Comments and Response Report”, referenced in the RDBAR as 

Appendix H(viii) but excluded from the DBAR information on the Chand website, has 

placed a substantial limit on the ability of this objection to consider all relevant 

information. Our clients and the author are unable to view and assess the accuracy of 

interpretation of the responses of the EAP and others to the comments of ours submitted 

on the DBAR on 25/8/2017. This Comments and Responses Report will therefore need to 

be subjected to public review in another round of public participation.     

 

48. Consequently, the DBAR currently released for public review is substantially incomplete 

and is not a (Revised Draft) Basic Assessment Report, and it is misleading to present it 

as such. Its release is premature as the report once again lacks fundamental specialist 

impact assessments and other critical material which is required to be subjected to public 

review and, importantly, is required to inform the reasoned decision-making of the EAP 

(but which it has not done in the case of the RDBAR currently available for review), 

before it is considered by the Competent Authority in its decision-making process.   

 

49. Notwithstanding the reasons for the objection tabled here, this document of objection will 

continue to refer to the current report, dated April 2018, and now available for public 

comment, as the “RDBAR” for the sake of consistency and identity. 

 

Procedural flaws in the Basic Assessment process. 

 

50. In our previous submission it was advised that the Basic Assessment “environmental 

process” set out on page 47 of the DBAR was flawed as it provided only a single and final 

opportunity for I&APs to review and comment on the EAP’s interpretation and response 
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to new and un-assessed1 substantive issues that will have their first formal airing, and 

address, only in the intended Final BAR. According to the outlined process, the EAP’s 

subsequent response to any I&AP critisms on such new issues would therefore have 

remained unknown to I&APs despite the EAP’s final responses being intended for 

submission as critical information intended to influence the decision of the Competent 

Authority. Notwithstanding that procedural flaw, the DBAR did indeed establish, and 

offer, the critical and legal right of I&APs to comment upon that final version of the 

BAR that would be submitted to the Competent Authority for decision-making 

purposes).  

 

51. This objection seeks to enforce the confirmed and offered right of the previous DBAR for 

I&APs to be able to comment on the “Final” BAR that will be submitted for decision-

making. The intention of the RDBAR to now remove such right is accordingly rejected for 

reasons given below. 

 

52. The current RDBAR was not an intended step of the EIA process according to the DBAR 

of 2017.  

 

53. The RDBAR now introduces a significantly changed EIA process in which it removes the 

previously-established right of I&APs to comment on the Final BAR. It (page 45) instead 

advises that the “responses” of the EAP to comments made during the current comment 

opportunity and the Final BAR itself “will … be made available to I&APs for their 

information purposes only”.   

 
54. In other words it is the intention of the EAP to submit to the Competent Authority 

information (i.e. its responses to comments made on the RDBAR and then included in the 

Final BAR) which is intended to influence the decision of the Competent Authority but 

without having provided I&APs with an opportunity to comment on such information/ 

responses contained within the final BAR.  

 

55. In a letter sent to the Competent Authority on 24/5/2018 and subsequent email 

correspondence exchanges with the Competent Authority administering this application, 

the intended management action of the EAP to remove the right of I&APs to comment on 

its response as such will be incorporated into the Final BAR has been condoned by the 

Competent Authority, notwithstanding the fundamentally non-compliant position that such 

a stand occupies in terms of inter alia the EIA Regulations 40 and 41. In so doing the 

DEA&DP itself has conspired with the EAP to deprive I&APs of the right to comment on 

 
1 Such as the faunal impact assessment which was incomplete at that time and for which 
no further details were provided in the DBAR. 
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matters that affect them. The position of the Competent Authority is also at odds with 

procedurally fair administration required of administering authorities in terms of the PAJA. 

Accordingly, this objection rejects the view of the Competent Authority on the matter as 

being unfounded in law and this objection maintains the rights of its proponents to 

comment upon the final BAR and the responses therein.  

 

56. The EIA Regulation 40(2)(d) requires that, “The public participation process contemplated 

in this regulation must provide access to all information that reasonably has or may have 

the potential to influence any decision with regard to an application unless access to that 

information is protected by law and must include consultation with… all potential, or, 

where relevant, registered interested and affected parties.”. I&APs must therefore be 

provided with an opportunity to comment on the responses to their (RDBAR) comments 

as well as on the Final BAR as it is clearly intended that such responses will “have the 

potential to influence … (the) decision”.  

 

57. The EIA Regulation 40(3) requires that, “Potential or registered interested and affected 

parties, including the competent authority, may be provided with an opportunity to 

comment on reports and plans contemplated in subregulation (1) prior to submission of 

an application but must be provided an opportunity to comment on such reports once an 

application has been submitted to the competent authority” 

 

58. The EIA Regulation 41(6)(d) requires that, “When complying with this regulation, the 

person conducting the public participation process must ensure that-  

 

(a) information containing all relevant facts in respect of the application or 

proposed application is made available to potential interested and affected 

parties;  

 

and   

 

(b) participation by potential or registered interested and affected parties is 

facilitated in such a manner that all potential or registered interested and affected 

parties are provided with a reasonable opportunity to comment on the application 

or proposed application..”.  

 

 (Underlining supplied) 

 

The EAP is therefore required to ensure its intended responses to future comments on 

the final BAR (being “information containing relevant facts”) be “made available to 
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potential interested and affected parties” for review and for “reasonable opportunity to 

comment”.  

 

59. It is therefore quite clear that the environmental process set out on page 44-45 of the 

RDBAR is non-compliant and fails to afford I&APs their rightful degree of review and 

comment on matters that WILL affect them.  

 

60. Those subscribing to this objection insist on their right to comment on the Final BAR and 

its contained responses by the EAP.  

 

Unjustified and pre-determined opinion of authorization by 

the EAP and which is in the interests of the Applicant. 

 

61. Under Appendix 1 of the EIA Regulations, Section 3(1)(p) it is stated that: 

 

“A basic assessment report must contain the information that is necessary for the 

competent authority to consider and come to a decision on the application, and must 

include- a reasoned opinion as to whether the proposed activity should or should not be 

authorised, and if the opinion is that it should be authorised, any conditions that should 

be made in respect of that authorisation;”. 

(Underlining added) 

 

62. In our previous submission it was pointed out that the EAP, under Section H of the 2017 

DBAR, had presented the EAP’s “reasoned opinion” that the activity applied for by the 

Applicant should be authorized by the Competent Authority. Under the same section H 

the EAP stated that there is sufficient information in the application form and associated 

documentation (i.e. the DBAR) to make a decision in respect of the activity applied for. 

 

63. These opinions of the EAP were strongly contested in our submission of 25 August 2017 

on the grounds that they were unreasonable, and therefore incorrect opinions, as there 

was insufficient information available in the DBAR to enable a reasonable opinion of 

authorization to be formulated. Instead, that limited information which was available in the 

DBAR, when properly and correctly interpreted, and read with the necessary “risk averse 

and cautious approach” advocated under Section 2(4)(a)(vii) of NEMA, should have 

dictated that the activity being applied for should correctly be refused.  

 

64. A further serious and fundamental flaw was thus evidenced in the approach taken by the 

EAP in this application. In providing its reasoned opinion for authorisation to be granted 
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(in Section H of the 2017 DBAR), even where diverse and critical information was known 

by the EAP to be absent (such as, for example, the faunal impact assessment findings 

which were not part of the DBAR), the EAP accordingly revealed a significant Applicant-

favoured bias and which was/is unfair and illegal as regards the rights of I&APs (including 

our clients) and the environment itself.  A pre-determined decision of approval of the 

application was, and remains, a clearly evident goal of the EAP irrespective what 

information may be missing. Furthermore, in its Applicant-favoured opinion the EAP had 

even neglected to qualify its stated opinion (not that having done so would have 

exonerated the EAP’s lack of independence anyway). It was therefore tabled in our 

submission that the EAP is clearly not independent and is non-compliant with EIA 

Regulation 13(1)(a) which requires that “(a)n EAP… appointed in terms of regulation 

12(1) or 12(2), must … be independent;”. 

 

65. In our 25 August 2017, and in light of the above serious issues, two courses of action (at 

least) were stated as being required in order to restore due process on these counts, per: 

 

(i) “The lack of independence of the EAP must be properly 

addressed according to the prevailing legislation; and 

 

(ii) A scoping and full EIA process must be employed (in the 

reasoned professional opinion of the author) given the 

diverse nature of the significant issues around the proposed 

activity (and which have not been properly dealt with); the 

clear level of local community interest/ opposition; and, the 

obvious environmental sensitivity of the receiving 

environment which is not properly conveyed in the DBAR. “ 

 

66. In the review of the current RDBAR it is clear that neither of the required courses of 

action have been implemented. The issues of lack of EAP independence and pursuit of 

an EIA process recommendation by the EAP which is favourable towards a 

predetermined approval of the application has been sustained and even intensified. The 

specific EAP responses to our comments of 25 August 2017 are unknown since the 

Comments and Responses Report, which is supposed to be appended to the RDBAR as 

Appendix H(viii), is not available for review. 

 

67. Under Section H of the current RDBAR the EAP once again recommends the approval of 

the application and states that there remain no gaps in information. The recommendation 

is premature and unjustifiable. 
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68. Given that the public participation process is not even complete yet (this current comment 

opportunity refers); no herpetological specialist impact assessment has been undertaken;  

and, property value impacts have not yet been assessed, (all of these aspects being 

substantial information gaps in the EIA process) it is indicative of the EAP’s attitude which 

is driving the EIA process towards a pre-determined position of application approval 

irrespective of what critical aspects remain outstanding. It must be noted that the 

approach of the EAP assumes (or perhaps more correctly, is intentionally designed) that 

the comments of I&APs will have no bearing on the contents and findings of the Final 

BAR. 

 

69. It is quite clear that the EAP (whoever that may be) is substantially favouring, and 

recommending, an Applicant-favoured outcome on account of his/her (/its) lack of 

independence and objectivity which is contrary to the EIA Regulations.       

 

70. As the EAP, and those other parties involved in managing this application,  have failed to 

heed the serious matters raised in our 25 August 2017 submission and have instead 

pursued the same Applicant-favoured approach to managing the EIA process this 

submission will also be sent to the Competent Authority in order to bring the matter to its 

attention for correct administration. 

 

Other reasonably different alternatives not considered. 

 

71. Under the 2014 EIA Regulations, Section 1,  “alternatives” are defined as being: 

 

“in relation to a proposed activity, means different means of meeting the general 

purpose and requirements of the activity, which may include alternatives to the …and 

includes the option of not implementing the activity;”. 

 

 (Underlining supplied) 

   

The consideration of the “no go” option in NEMA environmental applications dealing with 

“alternatives” is therefore a prerequisite under the 2014 EIA Regulations.   

 

72. The two development Alternatives considered in the RDBAR are based upon the 

interests of the Applicant and which interest are supported by a traffic study which was 

conducted before the EIA and Public Participation Process were launched. The “No go” 
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option is dismissed by the EAP and RDBAR on the basis2 of the HAE proposal being a 

“key” aspect required to solve the traffic congestion bedeviling the local road network and 

that it is therefore not feasible or reasonable. 

 

73. Under Appendix 1 of the EIA Regulations, Section 2(b) it is stated that: 

 

“The objective of the basic assessment process is to, through a consultative process … 

identify the alternatives considered, including the activity, location, and technology 

alternatives”. 

 (Underling added) 

  

74. It is therefore necessary that the identification of alternatives be meaningfully informed 

“through a consultative process” with I&APs, who, in this subject application, are 

composed in large portion of the affected local community and who will be the parties 

likely to be burdened with the real environmental and socio-economic costs of the 

proposed HAE. The RDBAR therefore fails to comply with the above EIA regulations 

since its alternatives 1 and 2 were formulated before any “consultation process” with 

I&APs was undertaken. Subsequent proposed alternatives by I&APs have been 

dismissed on the basis that the Traffic Study (not traffic impact assessment) finds that no 

other alternatives exist outside of the Preferred HAE development option (which has a 

derivative, Alternative 2, but which is insignificantly different) considered in the RDBAR. 

 

75. In our previous submission the fundamental deficiencies in the EIA process through its 

failure to consider other real and meaningful alternatives to the Preferred Alternative 1, 

via a genuine consultation process in which the views of I&APs are given full expression, 

was pointed out. While the EAPs and/or other specialists’ responses to our comments 

are unknown, due to the Comments and Responses Report being unavailable for review, 

review of the RDBAR reveals that our comments and advice have effectively been 

ignored. Like the previous DBAR, the RDBAR makes no effort to properly consider 

alternatives beyond that of the preferred Alternative 1 and the insignificantly different3 

Alternative 2.  

 

76. The RDBAR (pages 6, 55, 56) again strongly motivates for the Preferred Alternative 1 on 

the basis that the HAE is “key to the success of the other road projects in the 

area…especially in light of the fact that the environmental impacts can be mitigated to 

acceptable levels” and has been thus for many years. The RDBAR also claims that, 

 
2 As such basis is provided in the Traffic Study (June 2016) by HHO Africa engineers. 
3 Mr. James Large’s interests excepted but for whom both Alternatives 1 &2 are 
unacceptable. 
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based on a pre-EIA Traffic Study there are no other feasible traffic route alternatives or 

operational solutions (such as public transport options).  

 

77. However, review of the RDBAR reveals still insufficient consultation with I&APs as 

regards specifically alternatives has been conducted. Also insufficient honest 

consideration has been given to the numerous alternatives previously proposed by I&APs 

(including some of our clients) and these tabled alternatives have all been rejected by the 

EAP and traffic engineers in what appears to be a predetermined HAE route that suits the 

purposes of the Applicant. The proposed development Alternative 2 appears to be a 

meaningless design where its only significant difference with Alternative 1 would mainly 

be the negative impact on the owner of Erf 5/955, Mr. James Large4, a signatory to this 

objection (although Alternative 1 would also have a significantly negative and 

unacceptable impact on the interests of Mr. Large – pers. com.). It would appear 

therefore that Alternative 2 has simply been included as a calculated alternative that is so 

similar to Alternative 15 that it would follow the same route as Alternative 1 with the 

exception of the very slight routing difference through the property of Mr. James Large. 

This then allows the EAP to favour the Preferred Alternative 1 over Alternative 2 based 

upon the very slightly higher (botanical) negative impact that Alternative 2 will have upon 

the Milkwood tree stand within Mr. Large’s property. The difference between the 

Alternatives 1 and 2 is so insignificant that the EAP finds the interests of the Applicant to 

be the overriding factor in the determination of the Preferred Alternative 1 as being the 

most suitable Alternative outcome from the EIA process. The approach of the EAP 

regarding the consideration of different development Alternatives for the HAE is 

tantamount to a shopping mall development environmental application basing its 

consideration of different development Alternatives upon the choice of internal door 

handles.  

 

78. Greengauge in its report (Appendix E, 5th page, bullet points 2 and 3) object to the failure 

of the EIA to consider other traffic/ road alternatives and suggest 2 alternative options. It 

is also suggested that the City is unlikely to have the budget to implement the proposed 

HAE and the necessary mitigation measures and therefore the funds would be better 

allocated to the upgrading of Masiphumele.    

 

 
4 Mr. James Large, our client who owns Erf 5/955, a section of the intended road site, and 
who would anyway be extremely affected by either of the Alternatives and who 
accordingly favours the “No go” development option. 
5 The Alternative 2 has been purposely designed to result in marginally more loss of 
valuable Milkwood trees than the Preferred Alternative 1 so as to show the Preferred 
development option in the most favourable light.  



 19 

79. A professional review report (see Appendix F) of the HAE traffic study by a qualified 

engineer, Mr. Jon Lijnes, found that “the recommendations arising from this study and the 

conclusions reached are fatally flawed”.(Bolding added). Since the findings of the HAE 

traffic study justifying the Applicant’s preferred Alternative 1 are said to relate equally to 

Alternatives 2 it can be inferred that the justification and motivation for both Alternatives 1 

and 2 are “fatally flawed”. Therefore, neither Alternative 1 (the Preferred option) nor 

Alternative 2 offer the “best practical environmental option”, as such is described under 

NEMA.   

 

80. The RDBAR (pages 6, 55, 56) dismisses the “No go” alternative as “not considered 

feasible or reasonable” based upon the supposed fact that Alternatives 1 and 2 offer the 

only real alternatives and that the construction of the HAE is a necessary and key part of 

the overall traffic and road network plan for the area. It is noted however that while the 

Department BAR template for the RDBAR explicitly warns (per, “The use of “not 

applicable” in the report must be done with circumspection. Where it is used in respect of 

material information that is required by the Department for assessing the application, this 

may result in the rejection of the report as provided for in the regulations”) against the 

incorrect/ over-use of the term “not applicable” (N/A) in respect of material information 

(such as the presentation of impact ratings) the RDBAR instead uses the term “Neutral” 

excessively for impacts related to the “No go” option (see Table under Chapter 8 “Impact 

Summary” of the RDBAR). The RDBAR uses the “Neutral” impact rating as a means to 

nullify the correctly due favourable (positive) impact findings of the “No go” option when 

compared against the unavoidable and significantly more negative impact ratings of the 

Preferred development Alternative1. The real positive impacts associated with the “No 

go” option are therefore intentionally not presented and in so doing do not undermine 

excessively the EAP’s manipulated attempt to cast the Preferred Alternative 1 in the best 

possible light (so as to serve the interests of the Applicant). A genuine comparative 

assessment of the environmental impacts between the Alternative 1 (Preferred), 

Alternative 2 (insignificantly different to Alternative 1) and the “no go” alternative would 

undoubtedly clearly reveal the “no go” option to constitute the “best practical 

environmental option” (such a comparison is presented later in this document).         

 

81. For the reasons set out above and elsewhere in this objection, and under the 

circumstances presented by the very limited scenarios presented in the RDBA, our clients 

strongly favour the “No go” development alternative and reject both of the HAE 

development Alternatives 1 and 2 which are based upon “fatally flawed” motivational  

information. 
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82. Consequently, the “no go” alternative is correctly considered to be a reasonable and 

feasible alternative (which effectively constitutes a refusal of the environmental 

application) and which is not merely a technical inclusion in the EIA process for purposes 

of a baseline scenario.  

 

Flawed methodology of DBAR reliant upon unidentified and 

compromised EAP and others. 

 

83. The methodology employed in the RDBAR, as in the DBAR, in order to arrive at its 

findings, and the EAP’s “reasoned opinion” of authorization of (Preferred) Alternative 1, is 

fundamentally flawed. As revealed elsewhere in this objection the real status and identity; 

independence; and reasoned objectivity of the EAP (whomever that person may be) is 

grossly lacking and thus the EAP cannot be relied upon to make objective decisions or 

apply its mind reasonably. The RDBAR, in its methodology, however relies heavily upon 

the same “EAP’s” judgment and opinion and which therefore compromises the RDBAR 

beyond repair. But a single example of the EAP using his/ her/ “its” so-called professional 

opinion to make critically important judgment calls is seen in RDBAR (page 50, point 14) 

where the “EAP” acknowledges “some cost to residents in the immediate vicinity of the 

road corridor as well as the biophysical environment” due to the HAE but which costs the 

EAP says are “deemed acceptable”. The failure of the EAP to meet the criteria for a 

proper EAP, as such are set out under EIA Regulation 13 and elsewhere, and as has 

been shown earlier in this objection to be the case, invalidates ALL such (so-called) 

professional judgment calls made by the “EAP”, such as that provided in the above 

example.  

 

84. Accordingly, the findings of the RDBAR cannot be relied upon to be accurate or credible. 

Indeed, this objection shows that they are not. The recommendation of the EAP that the 

activity be authorized is perhaps the most important, but most compromised, opinion in 

the RDBAR and must be discarded by the Competent Authority, along with the rest of its 

opinions.   

 

85. This issue was raised in our previous 25/8/2018 submission but the direct response of 

the EAP is unknown since we have not been able to view the Comments and Responses 

Report of the RDBAR. Review of the RDBAR however reveals no change in the 

methodology, or corrective action, since the release of the DBAR. 

 

SUBSTANTIVE ISSUES 
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Need and desirability not proven. 

 

86. The RDBAR and the proposal to develop the HAE are motivated by findings of the Traffic 

Study by HHO Africa (June 2016). The study is NOT a specialist report, as such is 

determined under the NEMA, and is not an independent study, having been 

undertaken in order to help the Applicant achieve its interests. Given this important 

factor, the lack of a proper independent Traffic Impact Assessment for the proposed HAE 

activity, having definite potential significant traffic impacts (as is intended), is a fatal flaw 

of the RDBAR which is obliged to conduct independent impact assessments of all 

potential significant impacts associated with the activity.  

 

87. In a professional review (see Appendix F) of the Traffic Study, provided to us by Mr. Jon 

Lijnes, a professional engineer, it finds that the conclusions of the Traffic Study are 

“fatally flawed”. The 2 reasons for Mr. Lijnes conclusion are summarized as follows: 

 

(1) It does not take into account the limited capacity of the Noordhoek Main 

Road/ Silvermine to Ou Kaapse Weg “Rat-Route” that was being used 

during the time of the survey; and 

 

(2) The survey was carried out during the time that substantial traffic was 

being diverted from the Boyes Drive/ Kalk Bay route due to the 

construction activities taking place there and the impact of this route 

being re-opened is not clearly addressed in the Traffic Study; 

 

88. Mr. Lijnes also finds that the traffic forward planning process for the upgrading works 

currently being carried out on the Ou Kaapse Weg/ Kommetjie Road/ Capri roads in 

relation to the planning for the Houmoed Road Extension (and the proposed development 

scenario for 2028) “could be deemed as being flawed” and improper.  

 

89. Lastly, Mr. Lijnes’ review advises that since the RDBAR refers to the proposed HAE 

being motivated by the City’s planning it is pointed out that such planning was never 

subjected to any public participation or environmental process and therefore this 

argument cannot be used for motivation as it is deceitful and shows no regard for 

legislated processes. 

 

90. This objection is in full support of Mr. Lijnes reasoned argument which concludes that the 

Traffic Study upon which the HAE proposal is motivated is “fatally flawed”.  
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91. As the RDBAR itself points out on page 48 the Traffic Study reveals that, “even with the 

implementation of the Houmoed Avenue extension; some intersections will still operate at 

over capacity conditions.”  

 

92. It would appear therefore that, notwithstanding the severe environmental and social 

destruction that the HAE would cause, the proposed HAE has insufficient justification 

according to its own evidence, when same is correctly interpreted by a professional 

whose interests are not directly aligned to those of the Applicant.  

 

93. The RDBAR is also at pains to emphasize that the construction of HAE has been in the 

City’s Plans for many years and therefore it is justified for it to proceed based upon 

historical land use rights secured by the road reserve. However, while the existence of 

the Houmoed Road reserve has indeed been in existence for some time this does not 

necessarily mean that the City has an unlimited right to exercise the attached land use 

rights without due consideration to the context of the time at which those rights are 

intended to be exercised. In the Oudekraal Estates6 case the Court stated that “the 

exploitation of property rights is always constrained by such laws as exist at the time that 

they are sought to be implemented”.  

 

94. Furthermore, precedent against exercising development rights of the HAE road reserve 

was set by the 2004 decision of refusal by the Minister, on appeal, against construction of 

the HAE.  The RDBAR fails to adequately consider this important decision (making only 2 

passing references to it) and which appears to be a purposeful intention of the EAP on 

account of its implications which are unfavourable towards the Applicant’s interests. The 

EAP apparently intentionally misrepresents the reasons for the Minister’s refusal by 

stating, “It is understood that the rights were set aside on procedural grounds and not on 

the merits/demerits of the road.” This is untrue. The Minister’s 18/8/2004 refusal provides 

one of its reasons as being:  

 

“The appellant’s objection related to the process of public participation, need and 

desirability, adequacy of information, cumulative impact, socio-economic impact has 

merit.” 

 

 
6 Oudekraal Estates (Pty) Ltd and the City of Cape Town and Others SCA (Case No. 

41/2003), para. 42. 
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Thus, the Minister’s 18/8/2004 is largely supportive of numerous aspects of this current 

objection, including that of “need and desirability”. The record is attached as Appendix G.  

 

95. Despite the RDBAR’s considerable efforts to motivate the need and desirability of the 

HAE against the relevant provincial and municipal planning directives criteria it is evident 

that the intended HAE area falls outside of the Urban Edge as such is defined by various 

planning documents, including for instance, the City’s Southern District Plan, The 

Western Cape Provincial Spatial Development Framework (PSDF), and the Peninsula 

Urban Edge Policy. The HAE proposal is therefore not consistent with prevailing planning 

directives. The RDBAR advises a process whereby inconsistencies between the HAE 

proposal and planning frameworks will be accommodated through amendment of the 

planning frameworks – such is fundamentally incorrect and the correct course of action is 

that the development proposal must comply with the (well reasoned) planning directives.     

 

96. Existing planning directives indicate that the proposed HAE is not desirable. 

 

97. This objection reveals the fundamental and fatal flaws encompassed within the proposed 

HAE. The development of Phases 1 and 2 of the Houmoed Road extension would result 

in the loss of around 40% of what remains a functional wetland (no matter what its state 

of degradation may be) and the proposal to hard pave even say, 20%, of this critical 

riparian habitat would be too great a risk and systematic shock to an already stressed 

wetland system. The environmental , social and financial costs of having to remediate a 

collapsed wetland system will be exorbitant and beyond consideration and are probably 

beyond realistic achievement anyway. The drainage canals extending from Masiphumele 

into the wetlands are additional very significant threat factors to consider given their 

function and their proper functional design must be a consideration (whether or not HAE 

is built).   

 

98. A local environmental organization, Greengauge (whose mandate is given to this 

objection) conducted an anonymous online survey (see Appendix E) to establish what the 

actual desirability of the proposed HAE is. A total of 107 responses were received and of 

which the majority were negative towards the proposed HAE.  64.29% expect that the 

road will impact upon the permanent wetland ponds in the area and 59.9% agreed that 

the HAE would result in increased crime and fire risk and more informal settlement within 

the wetland.  

 

99. All considered, the proposed HAE cannot be considered to be the “best practical 

environmental option” given the inevitable damages that will be incurred as well as the 

lack of a substantiated and convincing real need and desirability for it.  
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Negative wetland impacts significance understated and 

mitigation flawed. 

 

100. The Pick n Pay reedbed wetland is rated as moderate-to-high conservation 

importance by the freshwater specialist (Freshwater study, section 5.2). The wetland has 

been identified as an Aquatic Ecosystem Support Area (CESA) in terms of a municipal 

biodiversity conservation plan.  

 

101. The freshwater study (Section 6.1) finds that both permanent and seasonal 

wetland loss (respectively, 1.2ha and 0.2ha) would occur due to the proposed 

development Alternative 1. Alternative 2 would result in less wetland habitat loss but the 

difference is considered insignificant. With the added encroachment from the proposed 

widening of the existing eastern Houmoed Road section Alternative 1 would result in total 

permanent wetland loss of 1.3ha and total season wetland loss of 0.25ha. Thus total 

wetland loss due to the EAP-recommended Alternative 1 (the preferred alternative 

of the Applicant) would be approximately 1.55ha.  

 

102. The loss of 1.55ha of wetland habitat on the Cape Peninsula is an unacceptable 

loss of a highly threatened habitat type, and especially where the specific habitat in 

question is considered to be of moderate to high to conservation importance.  

 

103. The post-mitigation loss of permanent wetland is considered by the specialist to 

be a negative impact of low-medium significance while that for loss of seasonal wetland 

is considered to be a negative impact of medium significance. The wetland report advises 

of a wetland rehabilitation initiative aimed at offsetting (i.e. mitigating) the loss of 

permanent and seasonal wetland that would occur due to the HAE. It is noted that both 

the freshwater Report (April 2018) and the RDBAR are at pains to avoid the correct term 

“offset” and it is suspected that this is due to the serious reservations of many 

conservationists around the practice of “offsetting”. Such concerns are justified, 

especially regarding wetland habitat on the Cape Peninsula. The principle of sacrificing 

conservation-worthy habitat on the basis of saving or restoring other conservation-worthy 

habitat lacks merit from a conservation perspective. Conservation and environmental 

planning principles should dictate that both receiving conservation areas should be 

considered on their OWN SEPARATE merits. In other words the planned wetland 

rehabilitation offset program of the HAE should be embarked upon by the Applicant (The 

City) irrespective of the HAE application. This is especially so since the City is understood 

to be currently intending to submit a proposal for the peninsula wetlands to collectively be 
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declared a RAMSAR site. This objection rejects the wetland “offset” proposal given its 

intention to justify the destruction of 1.55ha of the moderate-to high conservation-worthy 

Noordhoek wetland system.  

 

104. The wetland offset proposal is being used to compensate/ mitigate the loss of 

wetland habitat due to the HAE. However in the impact assessment findings of the 

RDBAR (see, for instance, RDBAR “Impact Summary” table) the wetland offset initiative 

is cleverly presented as a positive impact related to the HAE application. It is misleading 

and disingenuous to present a mitigation of a particular negative impact as a separate 

and positive impact on account of the proposed activity (the HAE). The “Creation and 

rehabilitation of seasonal wetland areas within and /or adjacent to the Noordhoek 

Wetland System” is NOT a positive impact of the proposed HAE as it is simply an integral 

component of a greater and overriding “Medium (-)” impact. The (mis)representation of 

the wetland offset as a separate impact of the HAE is designed to add a “positive” impact 

to the account of the HAE but such is mischievous and incorrect. The correct impact of 

the offset impact is “negative” since it’s implementation is directly dependant 

upon a significant and greater loss of other wetland habitat.  

 

105. Furthermore, the implementation of the offset plan is an activity itself and 

increases the footprint of the affected environment that will be impacted by the proposed 

HAE. Some of the areas earmarked for rehabilitation are private land such as that 

property between the 2 artificial Longbeach Mall wetland ponds which drain into the 

natural wetlands. It is doubtful whether the owners and occupiers of all such properties, 

and/ or adjacent properties have been formally notified of the EIA process as is required). 

The author is the appointed Environmental Site Manager  for the Growthpoint Longbeach 

Mall and which (Growthpoint) also owns the large targeted property between the wetland 

ponds yet they were not aware of this proposal on their property. The wetland offset 

(mitigation) is therefore very insecure since it relies on the cooperation of (at least one) 

landowner(s) who was not aware of the proposal on its land. Since the Growthpoint land 

constitutes perhaps the largest component of the wetland offset area it is highly 

speculative to rely on the wetland rehabilitation plan as a mitigation, let alone a “positive” 

impact of the HAE proposal.  

 

106. Given the reliance of other impact ratings (such as those of the faunal study 

which defer significantly to the mitigation measures of the freshwater study) upon the 

wetland rehabilitation plan as a means by which to lower their unmitigated impact ratings 

questions around the reality of implementing the wetland rehabilitation plan therefore also 

place the presented mitigation ratings for these other impacts into question (such as 

those of the faunal study).  
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107. Given the intention to use the private Growthpoint land for part of the wetland 

rehabilitation plan the following statement from the Freshwater Study (page 40) is not 

understood: 

 

 

The situation is further confused by the reference under Section 6.4 of the Freshwater 

Study stating that the seasonal wetland rehabilitation plan will “offset” the anticipated loss 

of wetland, per extract: 

 

 

 

108. The Freshwater Study and the RDBAR are fatally flawed in that they have not 

properly considered the “no go” alternative as a genuine alternative, as such is required 

under inter alia EIA Regulations, Appendix 1(2)(h)(v – viii) and (l)(iii). The freshwater 

study (section 2.1.4) describes that the “no go” scenario has simply been used as a 

“baseline” where it was used “as a reference point against which other potential impacts 

were assessed.” Thus no freshwater impact assessment of the “no go” option has been 

undertaken and impact ratings for the equivalent “No go” option (potential) freshwater 

impacts presented in the RDBAR (see for instance RDBAR, “Impact Summary” table, 

page 90), all of which are denoted as “Neutral” are meaningless. The latter fictitious 

impact ratings are therefore obviously designed to create the (false) impression that the 

required “no go” option impacts were actually assessed. Accordingly, EIA Regulations 

have not been complied with.  

 

109. This objection therefore submits that the relatively low post-mitigation negative 

impact ratings attributed to impacts on the wetland are understated and do not reflect the 

true significance of the negative impacts (which are more severe).  

 

110. Greengauge (Appendix E) aver that the high value of wetlands is ignored in the 

EIA as well as the fact that the wetland system is already stressed and threatened by 

surrounding development. It points out that the wetland report fails to look at the broader 

impacts, systems and ecological functioning in the broader area.  It also states that the 

freshwater report is outdated since water flows have changed.  
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111. While the freshwater study takes a necessarily technical and analytical approach 

to its assessment of the wetland impacts it fails to consider the significant positive 

impacts under the “no go” development alternative whereby residential properties and 

residents abutting the HAE road reserve and wetlands are playing an undeniable and 

clearly significant role in the persistence of various wetland ecological functions and 

wetland-associated species, including Endangered species. Under the proposed road 

development scenarios such conservation-worthy attributes (and habitat) would most 

likely be lost due to the nature of the proposed roadway (traffic noise, road mortalities, 

ecological fragmentation etc.) which is not compatible with such wetland ecological 

processes and which roadway will form a significant ecological barrier (irrespective of 

whatever mitigation efforts may be implemented) between the wetland and the terrestrial/ 

riparian zone. The negative ecological impact of roads is a well documented issue and 

the fact that these negative effects would be applied, in this instance, to the interface 

(and in places, inside edge) of a wetland may be reasonably predicted to result in even 

more significant negative ecological impacts than a roadway that is built through the 

middle of a homogenous habitat.   

 

112. It may be clearly observed (pers. observation) that the Milkwood Park residents 

whose properties have direct access to the wetlands (over the Houmoed Road Reserve) 

generally have a pride and appreciation for the ecologically sensitive wetland habitat with 

which they interface and live, and, that the tolerance and encouragement of natural 

ecological processes and species is seen as a significant asset to their properties and in 

their lifestyles. The existing abutting residential land use, in its current form, can clearly 

be regarded as a compatible land use to the wetland and where the abutting properties 

tend to have gardens which are prone to frequent and substantial flooding and saturation. 

These gardens thereby constitute suitable and appropriate buffer zone as they enable 

many ecological and hydrological processes and functions to freely operate and which is 

a significant difference to the uncompromising land use scenario posed by the HAE 

construction.  

 

113. Comments on the freshwater impacts related to the HAE are limited by the fact 

that the Comments and Responses Report of the DBAR was not made available for 

viewing and therefore the responses to our previous 2017 submission could not be 

reviewed. 

 

Faunal Impact Assessment superficial and insufficient. 
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114. The RDBAR now includes a faunal study by Simon Todd. According to our 

reliable information Simon Todd is a vegetation specialist whose experience is restricted 

to the Nama-Karoo vegetation biome. There is no specialist of “fauna” given the huge 

discipline encompassed by such a term. Mr. Todd is thus inappropriately appointed in this 

EIA process. This assertion is reflected in the poor and deficient quality of the faunal 

study which is “fatally flawed”.  These important aspects are revealed in more detail 

below.   

 

115. Review of the faunal study reveals that it is generally superficial and dismissive of 

the real threat to fauna opposed by the proposed HAE. It is largely based upon “desktop” 

information and is significantly lacking in proper site-specific investigation. Much of its 

emphasis is placed upon the suspected impact upon the Western Leopard Toad 

(Sclerophrys Pantherina) and what it considers to be appropriate mitigation in this regard. 

However, it is wholly inadequate in its assessment of the potential impact upon this 

species and the proposed mitigation measures are uninformed, incomplete  and 

inadequate (as the appended two reports by the ToadNUTS reiterate).    

 

116. The Western Leopard Toad (Sclerophrys Pantherina) is listed as “Endangered” 

under the IUCN Red List of Threatened Species (2017). The main purpose of “the IUCN 

Red List is to catalogue and highlight those plants and animals that are facing a higher 

risk of global extinction (i.e. those listed as Critically 

Endangered, Endangered and Vulnerable)”. The justification for the listing of the 

Western Leopard Toad is stated as being: 

 

“Listed as Endangered because of its extent of occurrence of 3,824 km2, its area of 

occupancy is 405 km2, its population considered to be severely fragmented, and there is 

a continuing decline in the extent and quality of its habitat and area of occupancy due 

to increased urbanization and agricultural expansion throughout its range”. 

 

117. In terms of NEMA the presence of an endangered species on a site identified for 

a proposed (potentially harmful) activity must immediately bring attention to the fact that a 

so-called “fatal flaw” is likely to be incurred should such harmful development proceed. 

This is on account of the reasons inherent in the high conservation status listing of the 

particular species and for which a zero tolerance threshold of negative impact must be 

considered as the minimum acceptable limit from a conservation perspective. 

Furthermore, any potential negative impacts upon the endangered species in question 

should be allocated “fatal flaw” status in terms of the development being applied for. In 

other words, for development to be considered, any impact on the endangered species 
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would have to be positive or, at worst, neutral and no negative impact would be 

acceptable. 

 

118. It must be noted that any threat posed to the Western Leopard Toad population 

constitutes a global threat on account of the restricted global range and threatened status 

of the Western Leopard Toad. Therefore, while occasional reference may sometimes be 

made to the “local” (Noordhoek) Western Leopard Toad population same would be 

equally and accurately referred to as the “global” Western Leopard Toad population. The 

threat posed to the Western Leopard Toad population by the proposed HAE must be 

considered in this global context. 

 

119. Any negative impact on a particular endangered species from a development, 

irrespective of the impact’s magnitude or intensity, would immediately render such 

development as being unsustainable when measured against the principles for 

sustainable development as they are set out under NEMA Section 2.  

 

120. The presence of the Western Leopard Toad on the proposed HAE site and its 

affected surrounds, as such constitutes Western Leopard Toad breeding and foraging 

habitat, is a case in point. The certainty that the proposed HAE, if proceeded with, will 

have a negative impact on the local Western Leopard Toad (Western Leopard Toad) population 

(ToadNUTs reports; Appendices C and D) indicates therefore that the HAE would constitute 

unsustainable development. The fact that the EAP provides its “reasoned opinion” in the 

DBAR that the proposed HAE be authorised is thus irrational and unjustifiable as it 

ignores the rationale inherent in the allocated Endangered status afforded to the Western 

Leopard Toad.  

 

121. The faunal report by Simon Todd (July 2017) states (page 12) that,  

 

“The new road is likely to experience heavy traffic at times and as roadkill is a major 

source of mortality for the Western Leopard Toad, it could significantly increase mortality 

of toads moving in and out of the wetlands. Specific mitigation in this regard is 

recommended and should be focussed on minimising roadkill through preventing toads 

crossing the road on the one hand and providing alternative access routes under the road 

on the other hand. Potential impacts on the Western Leopard Toad and the significance 

thereof is dealt with in greater detail in Section 5.  
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Apart from the direct impacts, amphibians are highly susceptible to pollution and 

construction phase oil and fuel spills are a threat, as would be increased levels of dirty 

water entering the vlei off of the new road surface.” 

 

122. The above information identifies “roadkill” as a “major source of mortality” of the 

Western Leopard Toad (WLT) and goes on to list other pollution threats to the species. 

What is telling is that the specialist fails to identify habitat loss as the greatest threat to 

the species and which is the main factor accountable for the “Endangered” status of the 

WLT. The justification for the listing of the Western Leopard Toad under the IUCN Red 

List of Threatened Species (2017) is stated as being: 

 

“Listed as Endangered because of its extent of occurrence of 3,824 km2, its area of 

occupancy is 405 km2, its population considered to be severely fragmented, and there is 

a continuing decline in the extent and quality of its habitat and area of occupancy due 

to increased urbanization and agricultural expansion throughout its range”. 

 

(Underlining added) 

   

The proposed HAE is exactly the type of “urbanization” that is primarily responsible for 

causing the decline in the WLT population yet the specialist fails to even mention this.  

 

123. Later (page 19 of the faunal study) however the specialist identifies existing 

ponds next to the HAE route as the areas of major potential impact to population viability 

and which need to be protected as they serve as breeding habitat for the WLT. He fails to 

acknowledge however that the “breeding” ponds are simply one critical component 

amongst other different critical components (such as identified buffer zones) that 

collectively constitute the life-cycle habitat that is essential to the WLT population 

survival. The HAE will effectively sever the breeding ponds from the outer lying (non-

aquatic) habitat where the WLT individuals spend much of their time.  

 

124. In the Faunal Study (page 24) it is stated that ,  

 

“The Houmoed Avenue Extension would result in about 2ha of habitat loss along the 

margin of the Pick and Pay Wetland system. The habitat loss is not considered highly 

significant as the affected reedbeds are homogenous and the loss would be a small 

proportion of the extensive ‘Pick and Pay’ reedbeds.” 

 

Mr. S. Todd does not seem to understand that the significance of the loss of the habitat to 

the road lies not necessarily in its quality but rather in its spatial context and associated 
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functionality where it serves as critical habitat (“buffer zones”) used in the migratory 

breeding life-cycle of the sustainable local WLT population. The proposed HAE thus 

constitutes a huge functional disruption to a varied, but specific, habitat mix (albeit 

affected by anthropogenic use) required for the survival of the local WLT and which 

specific habitat combination is rare. The theoretical mitigation measures proposed to 

mitigate WLT impacts are largely untested and deal with only some of the impact threats 

(for instance, under road culverts may save some toads but added to the cumulative 

effects of other threats such as excessive light, noise and pollution are likely to be too 

great for a viable WLT to be maintained, even with impact-specific mitigation applied).   

 

125. In refuting the claim that the HAE impact on the WLT will constitute a “fatal flaw” 

Mr. Todd states that, “this is not considered to automatically constitute a fatal flaw of the 

development as even some local impact which is not certain to occur, is not likely to 

compromise the overall viability of the southern peninsula subpopulation as there are 

other less impacted areas (such as the Lakes area and Noordhoek) that are likely to be 

more important for the long-term persistence of this species in the area”. There is no 

evidence that Mr. Todd even knows what the health status of these other subpopulations 

are and he has simply speculated a response. The submission from ToadNUTS (see 

Appendix C) shows that he is mistaken, per: “we can safely say that the numbers of 

toads in Lake Michelle are lower than in previous years and therefore this population 

cannot be considered as “less impacted”. Added to this, there are in fact significant other 

threats to these subpopulations (such as the proposed Generations School off 

Noordhoek Main Road) as well as (apparently) proposed extensions of Lake Michelle. 

 

126. Mr. Todd is not sufficiently skilled to assess critical factors such as the HAE 

potential impacts upon local Western Leopard. The EAP should have, at the very least, 

appointed a proper herpetologist (as was advised in our last comments of 25/8/2018) to 

undertake a proper specialist impact assessment and specifically one with knowledge 

and experience with the WLT species. This is a critical remaining information gap and it is 

necessary that a frog specialist undertake a proper, full breeding season impact 

assessment of the potentially affected WLT at the site and within the greater Noordhoek 

Valley. 

 

127. Given the specialist’s preoccupation with those impacts on the WLT other than 

habitat loss, the study devotes most of its mitigation measures towards the prevention of 

these other lesser (but still significant) threats to the WLT.   

 

128. A critically important report has been complied ToadNUTS (Appendix D) which is 

“intended to explain the buffer zone usage of the Western Leopard Toad as well as to 
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show the location of the buffer zones and the activities that occur within these buffer 

zones in relation to the proposed link road from Lekkerwater to Houmoed Roads”. 

ToadNUTS are considered to be the local authority Western Leopard Toad conservation 

group in the south peninsula, having worked to conserve the western leopard toad since 

2007. It sits on the Western Leopard Toad Conservation Committee with SANBI, Cape 

Nature and SAN Parks and collaborate with the Endangered Wildlife Trust, WWF, Table 

Mountain Fund and CTEET. ToadNUTs has presented work at the Green Mile workshop 

for EWT and at the 2016 IENE International Road Ecology Conference. 

 

129. The ToadNUTS report (Appendix D) provides a critically important explanation as 

to the functions of the ponds and surrounding “buffer zones” in the breeding life-cycle of 

the Western Leopard Toad. It is explained that the proposed HAE will cut through the 

center of the core buffer zone and will be within meters of the breeding ponds 

themselves. The report also explains the migratory patterns of the toads and life cycle 

stages of the species.  

 

130. The ToadNUTS report (Appendix D) states clearly that the proposed HAE does 

not account for the needs of the Western Leopard Toad and that it will remove valuable 

habitat required by the species.  

 

131. It states that the construction phase will also result in significant toad mortality 

since the toads do not flee such construction activity but instead attempt to “hide”.  

 

132. Importantly, both ToadNUTS reports (Appendices C and D) state that the local 

extinction of the species will result from the proposed HAE and thus the ToadNUTS are 

“very opposed” to the opposed HAE. 

 

133. The second ToadNUTS report, “Proposed construction of Houmoed Avenue 

Extension, Noordhoek, Phase 1”, deals with inadequacies of the faunal impact 

assessment by Simon Todd, as such is contained within the RDBAR. The report tables 

10 points of objection, with explanation of each point of objection.  It summarises it mains 

issues as follows: 

 

1) ToadNUTs are the acknowledged leopard toad experts in the far south (see 

ToadNUTs CV, included as Appendix C(i) to this objection) and were not consulted 

during the research period for the faunal report. In addition it would seem that the 

comments that were submitted during the first round of public participation in 2017, 

were not taken into account. This forces ToadNUTS to question the neutrality of 
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Chand Environmental Consultants and question if they truly have the best interests 

of the environment at heart.  

 

2) The Western Leopard Toad Conservation Committee was also not consulted, 

which is a significant and worrying omission.  

 

3) The faunal report is seriously lacking in knowledge about the western leopard toad.  

 

4) ToadNUTs insist on a specialist amphibian report being conducted over a 

FULL breeding season (migration through to dispersal) BEFORE the final EIA 

can be presented to DEA&DP.  

 

5) It is ToadNUTS contention that Phase 1 of Houmoed will catastrophically impact 

the populations of toads in the Houmoed area and have a very large knock on 

affect in the Noordhoek routes.  

 

6) ToadNUTS have collected data which points to a ‘fatal flaw’ in the proposal of the 

Houmoed Rd Phase 1 extension. They would like the opportunity to conduct 

further monitoring of the western leopard toad in this area during a wet 

season, BEFORE moving into the final stages of the EIA.  

 

7) ToadNUTS favour a ‘No-Go’ option for Phase 1 Houmoed AND the rehabilitation 

of the impacted wetland area in the Phase 2 site.  

 

8) ToadNUTS do not believe that the faunal report is in any way adequate to mitigate 

for the impact on western leopard toads throughout the impact range of the new 

Silvermine-Noordhoek Main-Houmoed Rd link.  

 

9) The mitigation suggested in the faunal report is flimsy and wholly inadequate. 

Where is the specific mitigation plan for impacted species including the western 

leopard toad?  

 

10) ToadNUTS predict the extinction of the western leopard toad in the Milkwood 

Park/Sunnydale area due to the construction Houmoed Rd Phase 1 – This is a 

fatal flaw in this road proposal  
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11) ToadNUTS predict the steady decline of toad numbers across the full length of the 

Houmoed – Silvermine link.  

 

12) Please see pages 5, 6 and 7 of the “Western leopard toad Migration & Buffer zone 

report” (Appendix D to this objection) and threats to the western leopard toad for 

the Houmoed road proposal  

 

134. Over and above the two important reports of the ToadNUTS this objection 

includes also (Appendix B) a letter from the Western Leopard Toad Conservation 

Committee which, “oversees the conservation of the Western Leopard Toad 

(Schlerophrys pantherina) as per the WLT Management Plan and volunteer efforts to 

protect it”. 

 

135. The Committee’s letter states, “The resulting loss of habitat, blockage of essential 

movement and dispersal corridors, and the substantial increase of vehicular traffic flow, 

will cause a significant and potentially irreversible decline in the local populations of 

Western Leopard Toads in the Noordhoek valley.” 

 

136. The letter provides its unconditional support of the ToadNUTS submissions and 

stipulates the necessity for a proper amphibian specialist to be appointed to investigate 

the potential impact of the proposed HAE on the toad population. Like the ToadNUTS 

submission (Appendix C) it emphasizes the cumulative impact that greater proposed HAE 

will have upon the toad population throughout the Noordhoek Valley. 

 

137. The Committee object to the proposed HAE and insist on a specialist amphibian 

report as part of the EIA submission and also request to be provided with the opportunity 

to comment on it and the Final BAR.  

 

138. The potential impact on the Western Leopard Toad population by the proposed 

HAE constitutes a “fatal flaw”, as confirmed by the informed comment of the ToadNUTS. 

The ToadNUTS and The Western Leopard Toad Conservation Committee support the 

many local community objectors upon whose mandate this objection is submitted and 

who are of the view that the only sustainable option is the “No go” development 

alternative.    
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139. Greengauge (Appendix E) point out that the faunal report fails to mention caracal  

that inhabit the wetland and understates the true presence of otters in the wetlands. The 

Endangered beetle (Capelatus prkei) is not even mentioned.  

 

140. Greengauge state that the failure of the EAP to commission an avifaunal impact 

assessment is a “fatal flaw” and this objection supports that view. It is recommended that 

a local ornithologist like Dr. Andrew Jenkins (Avisense) be commissioned to undertake 

the required assessment.  

 

141. It is clear that the faunal study is numerously deficient in its quality and scope of 

investigation and assessment. Its superficial findings are fatally flawed and cannot be 

relied upon.    

 

Botanical impacts. 

 

142. The Botanical Impact Assessment essentially condones the loss of Milkwood 

trees (a protected species under the National Forests Act of 1998) under the Applicant’s 

preferred Alternative 1. It further acknowledges that the subject Milkwood tree thicket “is 

likely to be negatively impacted during the operational phase due to the proximity of the 

road.” It nonetheless allocates a Medium Negative impact rating to this impact and which 

is mitigated down to a Low negative rating. Review of the considered mitigation 

measures show that same are essentially standard, good practice environmental 

management measures which would anyway be required at most construction sites. They 

contribute nothing to the loss of the Milkwood trees that would be sustained and instead 

focus on the (anyway necessary) protection of surrounding and other environmentally 

sensitive aspects. In other words the mitigation measures have no relationship to the 

actual impact (the loss of Milkwood trees) and the reduction in the assessed impact is 

accordingly unjustified, as is the specialist’s resulting recommendation (of conditional 

authorization).  

 

143. Accordingly, this objection rejects the findings of the mitigated impact for 

Alternative 1 as well as the specialist’s recommendation of conditional approval. In 

consequence of these disputed findings, the “no go” option is provided with further 

support and justification. The loss of any portion of these special and ancient trees 

(especially where they are naturally established) must be entirely rejected. 
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144. These objections have remained unchanged from the last submission since we 

have been unable to view the responses to the last submission, and on account of the 

proclaimed botanical impacts remaining understated and false.  

 

Visual Impact Assessment flawed and designed to favour the 

Applicant’s interests. 

 

145. Unlike the previous DBAR the current RDBAR now includes a specialist Visual 

Impact Assessment (20 September 2017) by Winston White. The study concludes that, 

“With the implementation of mitigation, the visual impacts associated with the project are 

considered to be within acceptable limits. It is the authors’ recommendation that with the 

implementation of mitigation, the project would be acceptable from a visual perspective.” 

 

146. The study (page 35) also concludes that, “The character of the proposed road 

extension is in keeping with the context of the existing surrounding residential 

development and road networks. The road extension upgrades are expected to improve 

the visual impact associated with traffic congestion in the local area”. 

 

147. From the above statement it is seen that the VIA measures the HAE against the 

character of the “existing surrounding residential development and road networks”. The 

specialist therefore considered the “surrounding” area “character” to be urban yet the 

proposed HAE itself  falls outside of the Urban Edge and within a sensitive wetland 

having a CESA status. The specialist has therefore carefully selected the urban 

environment as his landuse character reference and entirely ignored the large and 

contiguous, undeveloped wetland area within which the HAE falls. In so doing the 

specialist has manipulated the VIA, to advantage of the Applicant’s interests, in a manner 

that significantly misrepresents its true “sense of place” and character of the environment 

within which the HAE proposal is located. The reduction of sense of place impact 

(operational phase) from low negative to very low negative, after mitigation, is accordingly 

drastically understated and relies on mitigation measures which are at best trivial and 

insignificant (mitigation measures of the VIA are dealt with below).   

 

148. In contradiction to the VIA finding the RDBAR (page 98) acknowledges that inter 

alia visual impacts, including  “change of character”, are of great concern to residents, 

per:  
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“The concerns noted by residents adjacent to the roadway, predominantly relating to 

safety and security matters and the change in character of the site with the related visual 

and noise impacts; ”  

(Underlining added) 

 

149. The VIA study concludes that, “The impact of visual intrusion on local residents is 

expected to have High significance prior to the implementation of mitigation and 

Moderate to Low significance with mitigation for the operational phase”.  Therefore the 

lowering of the High (negative) impact rating to a Moderate to Low one relies heavily 

upon mitigation and which is given to be very effective (but is not as shown below).  

 

150. Review of the mitigation measures listed under Section 6 of the VIA reveals that 

they all deal superficially with the road and its design aspects, or, in the case of the 

boundary wall treatment mitigation are extreme but limited, and will result in its own 

negative impacts upon the visual receptor. Point 24 (page 33) of the VIA suggest that 

permeable boundary fences softened by vegetation and design detail will allow some 

views towards the wetlands and mountains whereas a built wall will block out views. The 

VIA, tellingly, fails to explore the negative impacts of a solid wall upon affected residents. 

In other words the VIA is unable to offer a satisfactory mitigation which would effectively 

deal with the “high” negative visual impact upon affected residential receptors yet the 

specialist still claims that the mitigation is effective enough to reduce the “High” negative 

impact substantially to a “Moderate-Low“ negative one. Clearly, the specialist has over-

stated the effectiveness of the mitigation measures which are in reality significantly 

ineffective and which will, depending on what type of boundary treatment is chosen, likely 

either have no effect on the high negative impact or introduce its own high negative 

impacts.   

 

151. In its Applicant-favoured efforts to motivate for the proposed HAE the VIA also 

claims, without evidence or reference, that the “(t)he project can be envisaged as a 

catalyst for the wetland itself to become a useable open space resource to the local 

community.” The VIA specialist’s attempts to put an unsubstantiated positive spin on the 

HAE are noted with concern as they support the view of this objection that the 

independence of the specialist and the VIA are fundamentally compromised. They are 

not supported by the comments of the public participation process. 

 

152. The VIA flippantly describes the “no go” option as the least desirable option since 

it will result in an increase of traffic elsewhere and will not allow the positive or negative 

visual impacts of the HAE proposal to be realized. In its unbalanced and unprofessional 

approach the VIA fails to consider that the “no go” option preserves a diminishing, and 
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variously development-threatened, visually attractive “green lung” and (near) natural area 

in the heart of the valley. The specialist clearly has no clue as to the direct and 

associated (sense of place etc.) visual and social benefits of natural resources and 

undeveloped areas. This objection shows later that the positive impacts of the “no go” 

option, although drastically understated, exceed those of the Alternatives 1 and 2.  

 

153. This objection finds that the VIA is fundamentally compromised through its 

subjective, unsubstantiated opinions and Applicant-favoured bias. It also significantly 

overstates the effectiveness of mitigation measures which are mostly superficial. 

Accordingly its negative impact ratings are understated. It also does not acknowledge the 

contradictions between its primarily mitigation (a visually permeable fence/ wall) and that 

of the noise impact assessment (a solid 2m high wall). The VIA does not provide the 

basis for an accountable decision to be made on this HAE application. These comments 

on the visual aspect are limited by the fact that we are unable to review the responses to 

our comments of 25/8/2017, as such pertain to visual considerations presented in the 

previous DBAR.  

 

Boundary Treatment (walls and fences); contradictory mitigation recommendations  

which are practically unproven. 

 

154. The EIA process is wholly unable to resolve the issue of noise impact mitigation 

versus visual impact mitigation due to the inherent contradictions between both types of 

mitigation measures.  

 

155. The VIA attempts to provide visual mitigation by proposing that a permeable 

fence, or palisade-wall combination, would allow some views of the wetlands and 

mountains whereas a solid wall would effectively screen out views of vehicles and the 

road but also the wetlands and mountains. The VIA therefore makes no committed 

recommendation as to which option is favourable since both are ineffective. 

 

156. On the other hand the noise impact assessment7 advises that a solid and high 2 

meter wall will be necessary to reduce the High noise impact from the HAE (although a 

high noise impact will still be experienced at peak hours). The negative visual (and other 

psychological) impacts associated with a solid wall option are however obvious and 

known. Accordingly there are NO effective mitigation measures available to protect 

 
7  
Noise Impact Assessment, page 3: A 2m solid barrier must be erected along the road verge between the residential plot 
boundaries and the road alignment from Buller Louw Drive to Lekkerwater Road. The noise barrier must be a continuous 
solid structure with constant element height.  
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neighbouring residents from the significant negative noise and visual impacts of the 

proposed HAE. This fact is not presented in the RDBAR as it is a significant flaw to the 

proposed HAE and hence the interests of the Applicant and has significant 

consequences in terms of implementing the mitigation hierarchy (where remediation/ 

compensation becomes the next obligation of the Applicant towards the affected 

residents on the “polluter pays” NEMA principle of sustainable development). 

 

157. The EAP, under the second bullet point on page 99 of the RDBAR provides an 

recommendation for a condition of authorization which will be impossible to achieve, that: 

 

“In the final design, a landscape architect must design an acoustic barrier between the 

road and the adjacent neighbouring residential erven that meets the requirements of the 

noise impact assessment and the objectives of the visual impact statement”.  

  

This recommended condition has serious implications for neigbouring residents and the 

possibility of achieving a design (i.e. achieving the claimed mitigation effectiveness) must 

first be proven before the Application is considered for approval. 

 

158. In what appears to be an act of incompetence the EAP, in obvious knowledge of 

the unsolvable dilemma between the noise and visual mitigation measures, absolves 

itself from opening declaring the fundamental flaw by saying that “(t)he mitigation 

includes a friction layer on the roadway and a 2m solid barrier between the road and the 

adjacent residences. The latter recommendation serves to resolve the debate around the 

required boundary treatment between the road corridor and the residential properties, ” 

(RDBAR, page 88). 

 

159. The attempt to dismiss the difficult issue under the false pretence that it has been 

resolved is non-complaint with the EIA Regulations and is highly unethical. The so-called 

“debate” is not resolved and the mitigation must be proven to be effective before the 

application is considered for approval or refusal. 

 

160. This objection insists that those of our clients who stand to be visually and 

audibly impacted by the proposed HAE on account of the their close proximity to the 

proposed HAE be provided with professional and demonstrable proof of the claimed 

visual and noise impact mitigation measures, and which measures must meet with their 

approval.  

 

Noise impacts. 
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161. Subsequent to the DBAR the RDBAR now includes a Noise Impact Assessment for the 

proposed HAE. This specialist study finds that even with its best efforts at mitigation (inter 

alia a solid 2m boundary wall) residents within 25m of the road would still experience noise 

of unacceptable level during peak traffic times and that noise complaints are still likely to be 

generated after implementation of all mitigation measures. 

 

162. The confirmed extent and intensity of noise impacts will have a devastating and 

unacceptable effect upon the lifestyle quality and value of assets of those of our clients 

(neighbouring property owners/ occupiers and others) who stand to be affected by the 

generated noise. The mitigation measures recommended are therefore not effective to a 

sufficient degree and the mitigation hierarchy must accordingly be extended in this matter 

to include compensation or some other acceptable (to the affected parties) form of impact.  

 

163. As matters stand, the HAE will not honour the sustainable development principles under 

NEMA of the “polluter pays” or that of Section 2(4)(a)(c), specifically: 

 

“Environmental justice must be pursued so that adverse environmental impacts shall not be 
distributed in such a manner as to unfairly discriminate against any person, particularly 
vulnerable and disadvantaged persons.”. 

 

Our relevant clients are those that stand to be “unfairly discriminated” against by the 

proposed HAE and the actions of the EAP to misrepresent their true position. 

 

Potential impact  of loss in property value and mitigation via  

compensation. 

 

164. The loss in property value , especially for those in close proximity to the proposed 

HAE, has been identified as a major and real concern of our clients, and others judging 

by the previous comments received. 

 

165. On account of the previous DBAR having not included a specialist impact 

assessment of this critical and inevitable impact we advised that such specialist impact 

assessment was required and outlined the obligations to do so in terms of NEMA and the 

EIA Regulations requirements. Despite this advice the EAP has not included an impact 

assessment of the issue but has indeed acknowledged the significance of the impact (it is 

included in the summary of impacts Table; RDBAR, page 90) but has not ensured that it 

is subjected to specialist assessment. Given that the EIA Regulations require that the 
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scope and content of a BAR contain “an assessment of each identified potentially 

significant impact and risk”, the failure of the RDBAR to include same is a fatal flaw.  

 

166. The response of the EAP to our previous comments on “potentially significant 

impact” are unknown to us since the Comments and Responses Report has not been 

made available to I&APs on the Chand website. 

 

167. In the RDBAR the EAP has effectively dismissed this potential significant 

potential impact again and has provided the following explanation (see page 8 of the 

RDBAR, “Socio-economic Impact: Impact upon property values”);  

 

“Affected residents have indicated that the road will result in a marked reduction in the 

property values, however it is submitted that the current property values may be 

overestimated by not taking account of the adjacent designated road reserve and the City’s 

published intensions to construct the road. While the road will change the character of the 

area abutting the corridor…, it will likely not impact on the prices that an informed buyer 

would have offered the landowners pre-and post the road construction. “ 

 

The dismissal of this important impact is a fatal flaw and is unjustified. 

 

168. The logic employed by the EAP to dismiss the impact by stating that the 

consequences of the impact upon affected property owners (as being uninformed buyers) 

is deserved by them  is grossly speculative, simple and condescending – and it yet again 

panders to the Applicants interests. The EAP fails to acknowledge that the 2002 

environmental application for the proposed HAE was refused in 2004 on appeal. 

Therefore, the relevant property market after that date would have justifiably factored in a 

disqualification of the possible future construction of the proposed HAE and which 

disqualification would have foreseably resulted in an elevation in value of potentially 

affected properties (and which includes not only those directly adjacent to the road 

reserve). It also fails to consider the fact that the HAE road reserve falls outside of the 

Urban Edge, and which according to the applied logic of the EAP,  an informed buyer 

would reasonably consider to be an instituted security against the HAE ever being 

constructed.   

 

169. It is submitted that the EAP is not suitably qualified to address this critical and 

complex issue and potential impact and that a suitable land valuer should have been 

employed in order to conduct a quantified, objective and independent land value impact 

assessment. The unacceptable and Applicant-biased response of the DBAR to this 

potential impact is rejected and it will be expected that a proper impact assessment of the 
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issue be conducted failing which the Competent Authority will be unable to make an 

accountable decision on the application. 

 

170. Once the potential impact on decreased land value has been assessed by a 

suitable expert it will be necessary to thereafter consider suitable mitigation measures. 

One of these will have to be compensation for affected property owners. 

 

171. This objection again insist upon a suitably qualified expert being commissioned to 

undertake the required assessment of the impact of the proposed HAE upon property 

values. 

 

Impact of security risk on residents not assessed. 

 

172. The increased risk to security of residents due to the proposed HAE has been a 

prominent issue raised by I&APs but its potential impact is not assessed within the 

RDBAR. Given that a BAR is required to contain an assessment of all the impacts 

associated with an activity the failure to include an assessment of security risk is a flaw.  

 

173. Our previous comment of 25 August 2017 advised that, “(a) proper socio-

economic impact assessment should be undertaken for the proposed HAE and which 

should include the assessment and rating of the potential impact on current security 

levels”. The response of the EAP to this raised issue is unknown to us since the 

Comments & Responses Report is unavailable for review. 

 

Cumulative impact of the proposed HAE and other 

alternatives. 

 

174. The cumulative impact of the HAE has not been properly assessed in the 

RDBAR and can therefore not properly inform the DEA’s decision of approval. This is 

based upon a misunderstanding of what a cumulative impact is on the part of the EAP. 

 

175. The 2014 NEMA Regulations define “cumulative impact” as follows: 

 

“in relation to an activity, means the past, current and reasonably foreseeable future 

impact of an activity, considered together with the impact of activities associated with that 

activity, that in itself may not be significant, but may become significant when added to 
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the existing and reasonably foreseeable impacts eventuating from similar or diverse 

activities;” 

 

(Underlining supplied) 

 

Although the exclusion of the submitted application form from the RDBAR makes it 

impossible for I&APs to view what specific NEMA listed activities for which authorization 

is being applied for, it is fair to assume that the list is extensive, based upon the nature of 

the receiving environment and the proposed nature of the HAE development itself. 

Therefore the “the impact of activities associated with that activity,” will also be diverse 

and extensive. However this number would no doubt be further increased by the off-site 

activities constituted by, for instance, the wetland rehabilitation “offset” plan.  

 

176. Using that data of the RDBAR itself (“Impact Summary” table, RDBAR, page 90) 

a comparison of the cumulative impacts of the Preferred HAE option (Alternative 1), the 

development Alternative 2, and the “No go” Alternative was undertaken for all 

development phases and with mitigation effort applied. The results are as follows: 

  

IMPACT 

 No. of impacts for 

Alternative 1 

(Preferred) 

 No. of 

impacts for  

Alternative 2  

No. of 

impacts for  

"No go" 

option 

+ 2* 2* 3 

- 21 21 1 

Neutral/ N/A 0 0 15 

* these positive impact results are over-stated since they include the “positive” impact attributed incorrectly by the 

RDBAR to the wetland rehabilitation offset plan but which is actually a mitigation measure to designed to 

compensate (offset) other negative wetland impacts.  

   

It will be observed that the 21 negative impacts of both the Alternative 1 (Preferred) and 2 

far outweigh the single negative impact of the “No go” alternative. Merely 2 positive 

impacts are associated with the 2 development Alternatives which is less than the 3 

positive impacts attributed to the “No go” option. As this objection shows elsewhere the 

excessive (calculated) use by the EAP of the term “Neutral” (or “N/A”) to disguise other 

considerable number of positive impacts attributable to the “no go” option has 

significantly under-represented the benefits of the “No go” option. On the other hand this 

objection also shows that all the significant negative impacts that will be incurred by 

either of the development options have not been assessed in the RDBAR and it could 
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therefore be expected that the negative impacts of the two development Alternatives are 

even considerably more than are revealed by the above table.  

 

Therefore approximately 91% of all the impacts associated with the HAE proposal(s) are 

negative.  

 

In conclusion, the cumulative negative impact associated with both HAE 

alternatives is extreme and far exceeds the overall positive cumulative impact that 

the “No go” option will have. 

 

177. The fact that approximately 91% of all the post-mitigation impacts associated with 

the HAE proposal are negative confirms that the HAE proposal cannot be considered to 

be environmentally sustainable development. It also reveals that the HAE is an initiative 

which is impossible to mitigate to an acceptable level. 

 

178. Under Item 13 (page 50) of the Departmental BAR Form ( the RDBAR) the EAP 

is required to answer the following question: 

 

“What will the cumulative impacts (positive and negative) of the proposed land use 

associated with the activity applied for, be?” 

  

The evasive response of the EAP is to simply refer the reader/ Competent Authority to 

another section of the report. The above assessment of this objection however answers 

the question 13 and shows that the more than 91% of the impacts of the HAE will be 

negative and positive impacts will be insignificant (as shown above this analyses does 

not yet factor in the considerable manipulations of the EAP towards the interests of the 

Applicant/ HAE).  

 

179. It is therefore very clear that the true cumulative impact of the IRWEF is 

overwhelmingly negative, wide-spread and significant and it includes various “fatal flaw” 

impacts which would be revealed through a proper and independent impact assessment 

process.  

 

180. The proposed HAE is fatally flawed on account of its potential cumulative 

impacts. 

 

Conclusion 
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181. It is our considered opinion that the RDBAR remains wholly incomplete and 

fundamentally non-compliant with the substantive requirements set out in the 2014 EIA 

Regulations and associated Appendix 1 and is undeserving of the term “Basic 

Assessment Report” under any qualification. The RDBAR has not set out the 

“environmental outcomes, impacts and residual risks of the proposed activity” (EIA 

Regulations, Appendix 1, Section 1) properly or entirely. 

 

182. Furthermore, the EAP (whoever that may be), and RDBAR, have continued to 

display obvious bias in favour of the applicant’s interests and the preferred HAE 

Alternative 1 and have been proactively dismissive of the potential superior benefits 

offered by the more suitable “No go” alternatives. The content of the RDBAR engages a 

sustained motivation for the proposed HAE and often assumes its approval as a 

predetermined outcome. The RDBAR has been dismissive of the real and unacceptable 

magnitude of the potential individual impacts and overall (cumulative) impact posed by 

the proposed development on the local community and the environment itself. Numerous 

identified significant potential impacts have not been assessed but which are likely to be 

of a high negative significance – the absence of such assessments constitutes a “fatal 

flaw”. 

 

183. In essence, the RDBAR has failed to provide substantively relevant information 

that would be required by the competent authority to ultimately render a decision which 

accords with the requirements of sustainable development as such are set out under 

NEMA Section 2. In addition, and as already stated, despite the deficiencies in the 

RDBAR, it is clear from the available information that the proposed HAE is inappropriate 

and will have significant high negative residual and “fatal flaw” impacts (but which have 

not been presented at all, or accurately, in the RDBAR). This objection shows clearly 

that, based on the RDBAR’s own information, the “No go” option constitutes the “best 

practical environmental option” (NEMA, Section 2(4)(b)).  

 

184. The need and desirability of the proposed HAE is shown to be substantially 

lacking and unsupported by evidence, law and policy.   

 

185. The EAP has also not made available all the necessary information which I&APs 

are entitled to comment upon. The “Comments and Responses Report” was not made 

available of the Chand website and this objection is therefore limited by not having been 

able to review the responses of the EAP and other specialists to comments made on the 

previous DBAR.  
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186. Given the substantial deficiencies in the RDBAR it will be necessary to amend 

and add to it and ultimately subject it thereafter to another round of public participation. 

The right of I&APs to comment on a final BAR which contains information not yet viewed 

by them up until that point remains unchanged and supported in law irrespective of the 

views of the Competent Authority, the Applicant and the EAP. 

 

187. On the basis of the reasons set out in this document an objection is registered 

against the RDBAR, the application and the conduct of the EAP, and the proposed 

Houmoed Avenue Extension Alternatives 1 and 2. The “No go” option is favoured.  

 

This objection and comment submitted by: 

 

 
Andre van der Spuy 
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